








But, what has civil society done to protect even
such limited attempts? The achievements evi-
denced by the 17" Amendment have been sto-
len from the people as a result of the refusal by
the president and the government to appoint the
members of the Constitutional Council, which
has the powers of appointment for other vital
commissions. While the Nepalese people have
been able to defeat an actual coup, performed
by the King of Nepal with the backing of the
military, Sri Lankan civil society has been un-
able even to deal with the issue of the 17th
Amendment.

The victors in Nepal are not the political parties
or the Maoist insurgents. What these parties have
failed to do and the Maoists could not do in spite
of occupying large areas of the country and using
violence, the people have succeeded in doing by
gathering tens of thousands of persons to defy
the King’s orders to shoot to kill. Within three
weeks, the King has capitulated, perhaps still hop-
ing to save his skin. Sri Lankans claim greater
literacy and better political enlightenment, but
never has the Sri Lankan people’s movement
been able to emerge beyond the political parties
to express their own free will independently.

Perhaps it may be time to examine the causes
of this apparent weakness in Sri Lankan civil
society. The blame is often laid on the educated
classes, which have demonstrated their incapac-
ity to take up a common cause with the ordinary
people, even on matters of democracy and ba-
sic human rights.

The members of the middle class have often
been confused by and preoccupied with their
own limited interests and have felt somewhat
insecure in the face of the large scale education
of the children of the ordinary folk. The edu-
cated class, by and large, stands opposed to the
democratic participation of these newly educated
young people in the country.

Particularly since the 1978 Constitution usurped
the power from a democratic system in favour of
virtual absolute power by the executive president,
hardly any attempts have been made by the people
to wrest power back to democracy. This is at
least partly due to the fact that people depended
too much on the political parties, and the political

parties, in turn, used the people to come to power
and then to abandon their aspirations.

Even the massive resistance that emerged against
the reign of terror under presidents Jayawardene
and Premadasa was used only for the opposition
to come to power. Once in power, the promise to
dissolve the position of executive president was
abandoned. The promises to prosecute the per-
petrators of disappearances, torture and other
gross abuses of human rights in the south, north
and east were also completely forgotten.

The people have not yet learned to develop
their own independent strategies through which
the political parties could be bound to restore
democracy and to ensure the continuation of the
democratic process. The issue of civil society
finding its own independent course for the
realisation of the commitment to democracy as
its primary objective also suffered due to na-
tionalism, which rose both in the majority and
the minority communities, dividing the capacity
of the people to stand against authoritarianism.

Even the various peace movements that arose,
did little to awaken the people as a whole to be
united in the defence of democracy as a primary
framework within which the rights of all groups
would be respected. In the absence of any seri-
ous commitment to democracy, there has been
no possibility at all for results in the search for
genuine resolution of the ethnic issue. Bluff poli-
tics mixed with corruption keep the people con-
fused while a few benefit through the betrayal
of the people’s aspirations.

It is time for independent interventions from the
people to emerge in the same way as it has done
in Nepal, to assert their will and to be able to
dictate terms to the political parties. A self-critical
approach by all civil society movements is a pri-
mary issue now. The issue of the abandonment
of the 17th Amendment provides a forum through
which civil society movements can begin to gather
with the idea of reasserting the people’s place in
the political affairs of the country.

The AHRC fervently hopes that Sri Lanka will
learn a lesson from the peoples’ intervention in
Nepal in the last few days and repeat it in their
own way in the near future.
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Co-opting the ‘watchdogs’; Sombre
thoughts on the angst of Sri Lanka’s
‘civil society’ and the media...

Introduction

The steady eating-away at one’s internal strength and the sap-
ping of one’s will to resist are classic psychological phenomena
exhibited in concentration camp victims. When such phenomena
are reflected in the collective psyche of an entire country, and
particularly in the behaviour patterns of its intellectuals, activists
and the media, the time has come to be truly anxious.

This is the case now in Sri Lanka, once
boasting of a literate people and a proud
legacy of democratic rule in Southasia.
Consequently, it is important to interrogate
the role that Sri Lanka’s media and civil so-
ciety, (the latter term is used purely in rela-
tion to Colombo’s intellectual elite), played
in the degenerative process of Sri Lanka’s
democratic institutions. Locating their his-
torical responsibility in that respect is ex-
tremely important.

The framework of this discussion cen-
tres on the contrasting interventions of these
forces prior to and after 1994 in regard to
safeguarding the independence of the judi-
ciary and protection of the principle of con-
stitutionalism.

is extremely important.

Kishali Pinto-Jayawardena

Itis important to interrogate
the role that Sri Lanka’s
media and civil society, (the
latter term is used purely in
relation to Colombo’s intellec-
tual elite), played in the
degenerative process of Sri
Lanka’s democratic institu-
tions. Locating their historical
responsibility in that respect

sities. Those were dangerous but heady times — one felt supremely
justified in struggling for a better order and a democratic way of
life.

Collective fighting in 1994, by activists, the media, academics
and professionals swept away a distrusted administration of the
United National Party (UNP). On an overwhelming mandate for
peace, itinstead installed a fresh-faced Chandrika Kumaranatunge,
who led Sri Lanka’s other main political party, the Sri Lanka Free-
dom Party (SLFP).

But far from those idealised hopes, the
political story thereafter reflected a com-
mon or garden-variety leadership, auto-
cratic and unenlightened. 11 years later,
when she reluctantly gave way to a presi-
dential successor from her own party, the
democratic fruits of her period in power
were consummately bitter.

The first years of Kumaranatunge’s ten-
ure were politically easy, basking as she
did in the unprecedented people’s vote that
put her in power. Yet as the war with the
LTTE resumed after a brief cessation of
hostilities, and the media — once her un-
equivocal supporter —became increasingly
critical of her handling of state affairs,
Kumaranatunge’s incipient defensiveness

From outright civil anarchy to demo-
cratic dysfunction; which is worse?

The mid 1980s to early 1990°s was undeniably a difficult period
for Sri Lanka. Counter-state repression was enormous both in the
south, against the Janatha Vimukthi Peramuna (People’s Libera-
tion Front, the JVP), and in the northeast against the LTTE, as
exemplified by the use of extraordinary laws such as the Public
Security Ordinance and the Prevention of Terrorism Act.

While the 1983 widescale killings of Tamils marked one of the
most horrendous incidents in post independence history, the up-
surge in violence against both Sinhalese and Tamils by govern-
ment forces by the late 1980’s resulted in staggering numbers of
deaths and disappearances. At that time, Sri Lanka registered the
second-highest number of cases of involuntary disappearances in
the world, next only to Iraq.

In the mid-1980s, I had just entered Colombo’s Faculty of Law,
and was juggling legal tomes with a somewhat bewitched involve-
ment in political and legal journalism. Both offered a unique van-
tage point from which to observe, as well as to be intensely in-
volved in the spirited defences being mounted against state repres-
sion by the media, civil society, professional workers and univer-

came to the forefront.

Particularly disappointing was her use of presidential commis-
sions, then investigating the large-scale disappearances of the pre-
vious decade as well as other political assassinations, to discredit
her political opposition rather than to afford closure and healing for
the thousands affected. The country thereby lost a singular chance
to emulate the South African post-apartheid experience, leading to
anew and genuinely inclusive constitutional contract. Later, as the
LTTE increased the ferocity of its attacks, Kumaranatunge’s de-
fensiveness translated into a stubborn inability to brook opposition
from any quarter. This was indeed the point from which she
launched her attack on one of Sri Lanka’s most cherished demo-
cratic institutions — the judiciary — with devastating consequences
for the protection of the rule of law.

Meanwhile, the impetus for peace gradually dwindled to a peril-
ous ceasefire agreement, brokered not by her administration but
rather by the opposition UNP during the short period when they
co-existed in government. The agreement was underpinned by
Norwegian ‘facilitators’, who, by 2005, continued in their role
more as a result of international pressure than through a solid bul-
wark of public support. The ceasefire agreement itself prevented
the breakout of active hostilities. But a shadow war continued with
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inevitable casualties on both sides, while the protection of human
rights of ordinary Tamils and Muslims, terrorised by LTTE totali-
tarianism, was relegated to the sidelines.

The crushing of the great expectations on which Kumaranatunge
came into office was comprehensive, catapulting the Sri Lankan
people into a new and dangerously fragmented political reality.

To be fair, Sri Lanka’s opposition parties — particularly the UNP,
in its fundamental inability to provide an honest counterpoint to its
traditional political rival, the SLFP — certainly played a major role in
the defeating of these hopes. Wiser leadership by the Kumaranatunge
presidency, however, might have prevented the continuing dete-
rioration of the countries’ democratic processes. Unfortunately,
this was not to be. I will now look at a particularly vital issue; the
deterioration and devaluing of the country’s judiciary.

Protecting the Judiciary; from the 1970s
to the 1980’s

little to the liking of the holders of political power at that time.
Equally worrying to their minds was the thinking of the Supreme
Court in the Ranasinghe case, later affirmed by the Privy Council®,
that the provisions of section 29(2) of the Independence Constitu-
tion-

“represented the solemn balance of rights between the citizens
of Ceylon, the fundamental conditions on which inter se they ac-
cepted the Constitution and are therefore unalterable under the
Constitution™

Angered by what it saw as an unwarranted bridling of their
political reins, the United Front government that swept the polls in
1970 determined on a new constitutional contract. The National
State Assembly was to be the sole and supreme repository of
power. The argument was simple. The people were supreme. Par-
liament was elected by the people. Therefore, Parliament ought to
be supreme. All other institutions had to give
way. As then Justice Minister Felix R. Dias
Bandaranaike stated-

From the late 1970’s to the early 1990s,
immediate interventions had been evidenced
by Sri Lanka’s civil society in particular
against executive or legislative attempts to
undermine the judiciary. There was, of
course, a particular historical context to
such attempts.

Sri Lanka’s Independence Constitution
in 1947 embodied a strict separation of the
judicature from the executive and the legis-
lature. The Chief Justice and the Judges of
the Supreme Court were appointed by the
Governor General, held office during good
behavior and could not be removed from
office except by the Governor General upon
an address of the Senate and the House of
Representatives.

To be fair, Sri Lanka’s opposi-
tion parties — particularly the
UNP, in its fundamental
inability to provide an honest
counterpoint to its traditional
political rival, the SLFP —
certainly played a major role
in the defeating of these
hopes. Wiser leadership by
the Kumaranatunge presi-
dency, however, might have
prevented the continuing
deterioration of the countries’
democratic processes. Unfor-
tunately, this was not to be.

“Nobody should be higher than the
elected representatives of the people, nor
should any person not elected by the people
have the right to throw out the decisions of
the people elected by the people. Why are
you saying that the judge once appointed
should have the right to declare that Par-
liament is wrong.”

Acting in a spirit of what they saw as
righteous anger (the tragic consequences
of which were acknowledged only years
later), the framers of the new Constitution
deliberately set out to marginalise the role
of'the judiciary.

The first Republican Constitution categori-
cally declared in Article 3 that the judicial

A Judicial Service Commission (JSC)
consisting of the Chief Justice, a judge of
the Supreme Court and any other person who shall be or shall
have been a Judge of the Supreme Court was also established.
The JSC was vested with the authority of appointing, transferring,
dismissing and exercising disciplinary control of all judicial offic-
ers, except a judge of the Supreme Court and a Commissioner of
Assize. In this particular legal order, the independence of the judi-
ciary was safeguarded to some extent: the appointment of judges
of the apex court was entrusted to the Governor General, who
was a representative of the Queen and not a political creature, and
the JSC was a body independent of either the legislature or the
executive.

However, ten years later, this separation of powers came under
direct threat by legislation that attempted to give the Minister of
Justice authority in the appointment of judicial officers. The Su-
preme Court responded by declaring the legislation invalid.

Executive and legislative efforts to venture beyond its legitimate
authority were not to stop at that. In quick succession, the Su-
preme Court struck down further legislation perceived as affect-
ing its independence.’

Not unnaturally, these demonstrations of judicial strength were

power of the people through courts and
other institutions created by law may be
exercised directly by the National State Assembly. The right of
appeal to the Privy Council was abolished and the judiciary was
deliberately and systematically stripped of its power to the extent
that the judges of that time were even deprived of their traditional
trappings of office such as their robes and wigs. Replacing the
Governor General who was under the Independence Constitution
required to exercise his powers, authority and functions as far as
possible in accordance with the constitutional conventions in the
United Kingdom, the second Republican Constitution validated
political interference in the judiciary by handing the power of ap-
pointment of judges of the higher courts to a non elective Presi-
dent acting on the advice of the Prime Minister.

In place of the earlier Judicial Service Commission, a twin Judi-
cial Services Advisory Board (JSAB) and Judicial Services Disci-
plinary Board (JSDB) was established. The JSAB had no right to
appoint judges of the minor courts but only to recommend their
appointment to the Cabinet of Ministers, while the JSDB had the
power to exercise disciplinary control and dismissal of judges of
the minor courts and state officers exercising judicial power. Here
too, political control over the JSAB was ensured by requiring that
two of the five member commission of the JSAB be officers other
than judicial officers; the actual appointees turned out to be, in
fact, the Secretary to the Ministry of Justice and the Attorney
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General. Similarly, while the composition of the JSDB was not to
be faulted, their decisions could be set aside by an appeal to the
Cabinet, thus rendering their powers largely nugatory.

The supreme law of the land made legal a number of other
astonishingly undemocratic features including the passing of emer-
gency without a debate, abolishing judicial review and establishing
a Constitutional Court which had the limited power to scrutinize
bills, and this, too, in 24 hours when the bill was certified as being
urgent in the national interest. Fundamental Rights were included
in the Constitution but made impotent by open ended restrictions
and no specific enforcement procedure.

Interpreting the democratically subversive theory of the Consti-
tution into practice, it was not long before open conflict became
apparent. Parliament and the newly set up Constitutional Court
clashed head on at the first sitting of the
Court over the Press Council Bill when the
legislature decreed that the court had no
discretion to give a liberal interpretation to
a specified time limit within which to de-
termine the constitutionality of the Bill. The
entire court resigned and the Government
was compelled to appoint a fresh court.
From this point onwards, relations between
the courts and the then Justice Minister
plummeted downhill. It was, in truth, the
lamentable start of the settling in of the Sri
Lankan judiciary into what could, with just
reason, be referred to as a state of seige.

The second 1978 Republican Constitu-
tion of 1978 (the prevalent law) promised
an (illusionary) respite for a beleagured Sri
Lankan judiciary. This constitutional docu-
ment did indeed contain many features that
were a definite improvement on what had
prevailed. The role of the Supreme Court
as the “highest and final superior court”
was constitutionally protected and the Court
was given special jurisdiction in respect of
election petitions, appeals, constitutional
matters, fundamental rights (now made jus-
ticiable) and breach of the privileges of Par-

Despite this pattern of execu-
tive coercion, from the mid-
1980s onwards in particular,
Sri Lanka’s Supreme Court
strove to establish itself as

the rights arbiter for thou-
sands of people, and among
the most to benefit were the
minorities. It was during this
period that the court, in its
boldest efforts ever, asserted
the right to speedy trial of
individuals detained under
draconian national security
and anti-terrorism legislation.

This was during the height of
the state’s counter-terrorist
measures, in both the north-

east and the south.

courts shall, on the commencement of the new Constitution, cease
to hold office, was used by the executive to radically “reconsti-
tute” the higher courts. Seven out of the nineteen judges holding
office were not re-appointed, thus reducing their guaranteed ten-
ure. Before long, it became evident that political usurpation of the
authority of the judiciary could not be contained by the new con-
stitutional order. Rather, it increased in ferocity until it became a
moot point as to which was worse: a constitution which legitimised
an inferior judiciary or a constitution which was institutionally bet-
ter, but under which judges were threatened by the most appalling
executive and legislative excesses.

Barely three months after promulgation of the new Constitution,
a decision of the Court of Appeal was nullified by a legislative
response that amended the new Constitution in a manner which
denied the Court of Appeal jurisdiction in certain specified cases.
The Court had held with the former Prime
Minister that a Special Presidential Com-
mission of Inquiry appointed to look into
her actions during the preceding years could
not be vested with retrospective powers.
Subsequent events were even more devas-
tating. Police officers found responsible for
the violation of fundamental rights were not
only promoted, but their damages and costs
were paid by the Government. Procedural
difficulties injudicial officers taking the oath
of allegiance under the Sixth Amendment
resulted in the police locking and barring
the Supreme Court and the Court of Appeal
and refusing entry to judges who reported
for work. Following unpopular decisions,
judges’ houses were stoned and vulgar
abuse was shouted at them by thugs.

“The judiciary would pose difficulties for
the executive if they are wholly outside
anyone s control” said then President JR
Jayawardene making his position on the in-
dependence of the country’s judiciary abun-
dantly clear’ Other examples of executive
coercion were many; notably the impeach-
ment of then Chief Justice Neville
Samarakoon when he engaged in criticism
of the government.

liament. The appointment of judges of the
superior courts was by an elected Presi-
dent “by warrant under his hand”.

As in the two previous Constitutions, the security and tenure of
the judges were guaranteed and judges of the superior courts held
office during good behaviour and could be removed only after
address of Parliament. Additionally, it was specified that the ad-
dress for removal should be on grounds of proved misbehaviour
or incapacity and that the full particulars of such allegations should
be set out.

The JSAB and the JSDB, which had proved to be notoriously
incapable of preventing political interference in the minor judiciary,
were replaced by a Judicial Service Commission (JSC) vested
with the same powers. The JSC was to consist of the Chief Jus-
tice and two other judges of the Supreme Court, named by the
President, who could be removed only for cause assigned.

Old habits, however, died hard. A misleadingly innocuous clause
in the Constitution that specified that all judges of the appellate

Despite this pattern of executive coercion, from the mid-
1980s onwards in particular, Sri Lanka’s Supreme Court strove
to establish itself as the rights arbiter for thousands of people,
and among the most to benefit were the minorities. It was
during this period that the court, in its boldest efforts ever,
asserted the right to speedy trial of individuals detained under
draconian national security and anti-terrorism legislation. This
was during the height of the state’s counter-terrorist mea-
sures, in both the northeast and the south.

Spurred on by civil-society monitors, vigilant in the pro-
tection of fundamental liberties, the halls of justice became,
indeed, the final recourse for many. These judicial interven-
tions were all the more creditable given that the Sri Lankan
Constitution lacked the full-bodied provisions of the Indian
Constitution, such as the explicit enshrining of the right to
life and the granting of a broad basis on which public inter-
est groups — not only those personally aggrieved — could
come to court.
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The Role of Civil Society from the mid 1990’s onwards

During the late 1970’s to the early 1990’s there was no doubt
that civil society intervened through collective protests, statements,
memorandums and protest notes on many instances where threats
to the country’s democratic process was evidenced. A highly cred-
itable and strong moral opinion was constituted therein which poli-
ticians were compelled to listen to as representing the voice of
constitutional governance. Correspondingly, the media also claimed
a louder voice for itself in articulating the importance of the demo-
cratic process. . Indeed, such collective interventions constituted
a large part of the ‘people power’ that swept Kumaratunge to
power in 1994.

However, analysis of the role of civil society from this point on-
wards shows a distinctly changed character. From 1994 until the
end of Kumaranatunge’s presidency in 2005, civil society interven-
tions were markedly less evident. By the late 1990s, many of Sri
Lanka’s primary civil rights voices had been co-opted to advisory
roles within government bodies. By itself, such advisory functions
may not have been problematic if this had not been accompanied by
a withdrawing from their previously strong interventionist roles.

Tragically, this was particularly so in rela-
tion to increased executive action to under-
mine the judiciary. By all rights, the increas-
ing boldness of the Court in the late eighties
to the latter part of the 1990°s should have
led to a flowering of rights-motivated juris-
prudence and a democratic system of
checks and balances as regards actions if
the government and its officials.

motivated jurisprudence and a

However, what transpired in the late 1990s
was a severe backlash by the
Kumaranatunge administration, against what
it saw as an unwarranted judicial interfer-
ence in government affairs.

its officials. However, what

Judges were attacked in personal terms
in Parliament by Ministers taking refuge
under the cover of parliamentary privilege.
President Chandrika Kumaranatunge was
quick to engage in public and unrestrained
criticism of the judiciary. Then Minister of
Justice Dr GL. Peiris (himselfa former Vice
Chancellor and onetime Dean of Colombo’s
Faculty of Law) speaking in Parliament at
the Committee stage of discussions of the

By all rights, the increasing
boldness of the Courtin the
late eighties to the latter part
of the 1990°s should have led
to a flowering of rights-

and balances as regards

actions if the government and

transpired in the late 1990s
was a severe backlash by the

tion, against what it saw as an
unwarranted judicial interfer-

ence in government affairs.

for many rights-conscious judgements — who by all rights should
have been the one promoted.’

Subsequent years witnessed an unprecedented stream of allega-
tions of political partisanship against Chief Justice Silva, which
surpassed anything that Sri Lanka had seen pre- or post-Indepen-
dence. These were manifested in two impeachment motions against
the Chief Justice being lodged in parliament, but which were de-
feated by the summary dissolution of the legislature by President
Kumaranatunge.

Indeed, in regard to the first such attempt, a Bench of the Court
issued a stay order against the Speaker of Parliament entertaining
the impeachment motion. Later, the legislative assembly itself was
dissolved by presidential decree. In the period to come, funda-
mental rights petitions lodged in the Supreme Court against the
appointment of Chief Justice Silva were dismissed by a five mem-
ber bench of the Court, constituted by order of the Chief Justice
himself (notwithstanding protests that he should not use his au-
thority to do so). The Bench was constituted (not of the seniormost
judges at that time but rather, the juniormost judges.

Assessing the cumulative impact of these
events, a 2001 report of a committee of the
International Bar Association concluded that,
“...the perception of a lack of independence
of the judiciary was in danger of becoming
widespread with extremely harmful effects
on the rule of law in the country.”

Again, in his report in April 2003 to the
UN Commission on Human Rights, the
United Nations Special Rapporteur on the
Independence of the Judiciary wrote,

democratic system of checks

178. The Special Rapporteur continues to
be concerned over the allegations of mis-
conduct on the part of the Chief, Justice
Sarath Silva, the latest being the proceed-
ings filed against him and the Judicial Ser-
vice Commission in the Supreme Court by
two district judges (which is set for hearing
on 27 February 2003).°

Kumaranatunge administra-

In response to these challenges, Sri
Lanka’s civil society as well as the media
was largely silent. Excepting a few deter-
mined writers and even fewer instances of
conference discussions and intermittent, (in-

votes of his Ministry in 1996 stated that:

“it is very important for the Court to confine itself to the proper
sphere and not to overreach itself and not to arrogate to itself the
functions that belong to the Executive and the Legislature.”

This executive backlash culminated in 1999 with the highly con-
tested appointment of then-Attorney General S N Silva—who had
close personal ties to the president — to the office of Chief Justice.
At the time that this appointment was made, there were ongoing
Supreme Court-initiated inquiries about alleged abuse of power by
the appointee while in office as Attorney General.

Importantly, Kumaranatunge’s appointment bypassed the court’s
seniormost judge — Justice M D H Fernando, largely responsible

deed, at times shamefully theoretical), re-

search papers, there was no sustained ef-
fort. This apathy was only matched by the equally problematic
withdrawal of Sri Lanka’s Bar from efforts to safeguard the dig-
nity of the bench. In personal discussions at that time, I remem-
ber UN Special Rapporteur Dato Param Coomaraswamy express-
ing his extreme perturbation at the non-manifestation of sufficient
voices of protest at that time.

The reasons for this silence as far as the Bar was concerned,
were due to a lamentably self-motivated sense of survival by indi-
vidual lawyers regarding their professional careers as well as in-
tense politicisation of the legal community as a whole. Underlying
factors hinging on personality likes and dislikes and, (as I learnt in
amazed if not naive retrospect), even religious factors concerning
the process of appointment to the office of the Chief Justice also
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played a major part.

Given the dismal state that Sri Lanka’s legal profession had col-
lectively deteriorated to by the late 1990°s, this withdrawal was not
surprising. However, it was inaction on the most part, of the
academia, activists and the media that set the final seal on a sad
state of continuing destabilisation of one of the country’s most
cherished democratic institutions. In another era, activism on their
part would have been an ideal launching pad from which an apo-
litical campaign might have been mounted against government in-
terference with the judiciary. But this was not to be.

Indeed, the Kumaranatunge administration itself was not the
only culprit for this state of affairs. During the short time that the
opposition United National Party was in government under her
Presidency, no action was taken to bring outstanding allegations of
abuse of power against the Chief Justice to a close by either clear-
ing him or finding him responsible on the charges through an in-
quiry invoking the required parliamentary process. The end result
of the loss of public faith in the institution of the judiciary was
€normous.

In 2003, when Justice Fernando prema-
turely resigned his judicial position on the
basis that he was unable to serve honourably
in his post, a petition was signed in his sup-
port by over a thousand of the country’s
leading legal academics, lawyers, activists
and professionals. This was the one excep-
tion to the otherwise widespread apathy of
Sri Lanka’s ‘intellectuals’. But President
Kumaranatunge’s obduracy prevailed, going
so far as to engage in a second pre-emptive
strike of dissolving the parliament when the
second impeachment motion against the sit-
ting Chief Justice had been filed in the House.
This motion lapsed thereafter.

During this period, apathy on the part of
civil society was so predominant that, when
some members of the higher judiciary be-
came conscious of the stepped up public
scrutiny and began to use ‘contempt of court’
actions to guard itself against public criti-
cism, few murmurs were heard in the plush
boardrooms of Colombo’s NGOs.

Then again, the period saw
the distasteful growth of the
NGO culture and the obscen-
ity of five-star conferences
being held on multifarious
themes such as human rights,
constitutionalism, poverty and
the ethnic conflict — with little
or no participation by actual
victims. Whereas earlier
activism had been spontane-
ous, for the most part gener-
ating its own dynamism, now it

became confined to tired

to enact a contempt of court law and to ensure that such incidents
were not repeated — although the state’s subsequent adherence to
these views is doubtful, despite the conflict it will create with the
country’s obligations under international law.

The use of contempt power later became increasingly directed
at the media as well resulting in some reactions on the part of
major media lobbying groups in Sri Lanka. However, the cam-
paign on codifying and defining the use of contempt laws did not
result in the enactment of a law despite a Parliamentary Select
Committee sitting in that regard in 2003. This Committee too lapsed
when Parliament was dissolved towards the latter part of that year.
Draft contempt laws put forward by some sections of civil soci-
ety remain under consideration.

The failure of civil society and the media in all the above re-
spects was only part of a larger failure in the context of the ongo-
ing North-East war itself. Efforts were manifested from some
quarters of civil society, particularly in the context of the conflict,
to involve citizens of the northeast in dialogue. These processes
produced a plethora of research papers and learned analyses, but
were wholly unsuccessful in emphasising the human rights agenda
in the peace negotiations. They were also
powerless to stop the LTTE killings, torture
and disappearances of Tamils who opposed
their policies, nor the general coercion and
extortion in uncleared areas. Though nomi-
nal concessions were made by both parties
to include such rights and gender concerns
in the peace process — including the cre-
ation of a gender subcommittee — none of
these resulted in any practical gains.

Then again, the period saw the distasteful
growth of the NGO culture and the obscenity
of five-star conferences being held on mul-
tifarious themes such as human rights, con-
stitutionalism, poverty and the ethnic con-
flict —with little or no participation by actual
victims. Whereas earlier activism had been
spontaneous, for the most part generating
its own dynamism, now it became confined
to tired refrains of peace and reconciliation
or strategic interventions based on political
choices, rather than on genuine apolitical
commitment.

refrains of peace and recon-

Indeed, when a 40-year-old teacher and
father, Anthony Michael Fernando, was sen-
tenced to one year of rigorous imprisonment
(by a bench presided over by Chief Justice
Silva) purely for speaking loudly in court,
not a single local NGO raised a voice in pro-
test. Nor was any reaction evidenced from

ciliation or strategic interven-
tions based on political
choices, rather than on genu-

ine apolitical commitment.

This dysfunction between victims and ‘hu-
man rights activism’ became even more
marked in the period following the 2004 tsu-
nami. Huge amounts of money, ostensibly
marked for humanitarian purposes, were sud-
denly being spent by many non governmen-
tal organisations (NGOs) and International

Sri Lanka’s National Human Rights Com-

mission in at least, generally raising the issue

of contempt of court. The pages of Sri Lanka’s main newspapers
also did not take up the cause in any notable manner.

Instead, it was left to a handful of domestic lawyers and a re-
gional rights body to intervene on Fernando’s behalf. Subsequently,
it was a good, if not telling, matter for celebration when the UN
Human Rights Committee communicated its views that the sen-
tencing was in violation of international conventions forbidding
arbitrary deprivation of liberty. The commiittee called upon Sri Lanka

non governmental organisations (INGOs) on

lavish personal lifestyles, offsetting the many
genuine attempts made by some NGOs to help in the actual rehabili-
tation process. Quick to seize on their chance, radical elements within
the political establishment increased their call for NGO regulation,
spurred on by the unequivocal hostility that NGOs themselves dis-
played for any kind of regulation, including self-regulation.

By the change in millennium, civil society had been largely co-
opted by the system. Those remaining had submitted themselves
to a kind of dreary resignation, which traced itself to decades of
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conflict and the abandonment of hope that the system would right
itself to an appreciable, democratic functionality. Ironically, about
this same time, grassroots groups and community-based networks
were, in counterpoint to their city-based colleagues, embarking on
frontline defence campaigns against police torture and brutality.
The collective angst of the Colombo-based intellectuals, on the
other hand, had become widespread.

Insofar as the media was concerned, its response to these mul-
tifarious issues facing Sri Lankan society was equally worrying.
Its silence, for the most part, in relation to the subversion of the
judicial process was problematic. Its reporting on the ethnic con-
flict continued to lack insightful and rights friendly perspectives.

Collectively, the backdrop was well set for what has now
become a blatant disregarding of the Constitution and the law
by Sri Lanka’s politicians.

Contempt of the Constitution: Reaching the Zenith of
Disregard for the Rule of Law

The 17th Amendment to Sri Lanka’s Constitution was unani-
mously passed in parliament in 2001 to
prescribe a measure of independent su-
pervision over important appointments in
public service, as well as creating key in-
dependent commissions on the police,
public service, judiciary and elections pro-
cess. Hailed domestically and regionally
as a creditable effort towards remedying
a highly politicised police and public ser-
vice, the 17th Amendment mandated a
constitutional process of appointments to
these commissions and offices through
approval by an apolitical, 10-member Con-
stitutional Council (CC).

The intervening authority of the CC was
stipulated as an external check over what
had earlier been unrestrained presidential
fiat in the appointment process. The duty
of making nominations to the CC of six
persons of high integrity and standing was
through a consensual process by the con-
stituent political parties in parliament. The
rest of the council comprised of the leader

In that respect, the collective
failure of Sri Lanka’s civil
society and media to safe-
guard the independence of

the courts as the last re-
course of justice within the
past one and a half decades
has resulted in a costly loss
of precious democratic
freedoms. Indeed, the failure
has created an ominous
ripple effect, spreading to
the undermining of the
democratic process itself and
grave public dissatisfaction.

mission, lapsed respectively in late 2005 and in 2006, new
appointments could not be made due to the ongoing failure to
constitute the CC.

Recently, Chandrika Kumaranatunge’s successor, President
Mahinda Rajapakse has embarked on even more unconstitu-
tional moves. Without first attempting to compel the smaller
parties, one of which, in fact, remains closely allied with his
own party, to come to a consensus on the remaining nomina-
tions to the CC or at the very minimum, making the appoint-
ments of the nominations already communicated to him), he
has proceeded to make his direct appointments to the com-
missions, thus effectively voiding the vetting process vested
in the CC.

Such actions, which directly violate the rule of law, are
inevitable when politicians do not respect democratic norms,
the constitution, or indeed the law and when neither the pub-
lic nor the watchdogs of democracy — such as the media,
activists and academics — have the will to protest. The collec-
tive inability of these forces to take the demand for respect
for the Rule of Law to the people as opposed to cosy discus-
sions in comfortable conference rooms, is well demonstrated

in Sri Lanka.

In that respect, the collective failure
of Sri Lanka’s civil society and media to
safeguard the independence of the courts
as the last recourse of justice within the
past one and a half decades has resulted
in a costly loss of precious democratic
freedoms. Indeed, the failure has created
an ominous ripple effect, spreading to
the undermining of the democratic pro-
cess itself and grave public dissatisfac-
tion.

The enduring lesson is that there can
never be a durable peace in the northeast if
governance processes and constitutional
structures in the south are subverted. For
this, a restoration of respect of the rule of
law is essential. Sadly, such an objective
seems beyond the reach of present reality.

In a country which now sees a re-

of the opposition, the prime minister and

the Speaker of the House ex officio, with

the president empowered to appoint a remaining member.
Though the first CC came into being and proceeded thereaf-
ter to make recommendations towards appointments to vari-
ous independent commissions, it was not long before the 17th
Amendment was systematically deprived of its constitutional
authority.

While the Elections Commission was not even established
due to opposition raised by President Kumaranatunge to one
of the nominees proposed by the CC for the position of chair-
man, the independent commission on police was hampered at
every turn. Even more fundamentally, the CC itself was not
constituted in its second term for well over a year, due to the
deliberate inaction of the smaller political parties vested with
the duty of agreeing on one remaining member. In turn, though
the terms of office of the commissions on police, public ser-
vice and judiciary, as well as the National Human Rights Com-

sumption of active hostilities between the
Liberation Tigers of Tamil Eelam and the
Government, this is an extremely sober reflection.
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Primary focus on some important
issues facing the Sri Lankan people

1) ARE DISCUSSIONS ON CONSTITUTIONAL RE-
FORMS IN SRI LANKA A DIABOLICAL FARCE?

AHRC-OL-012-2006
May 3, 2006

Open letter to the Minister of Constitutional Affairs and
the Chairman of the Law Commission of Sri Lanka

Dear Sirs,
Re: Proposed bill of rights for Sri Lanka

The Asian Human Rights Commission (AHRC) has learned
from newspapers that the Ministry of Constitutional Affairs
is to organise workshops, one of which
will be held on the subject of a new bill
of rights, on May 6, 2006.

At a time when the 17th

The Asian Human Rights Commission
hastens to join this discussion for fear
that—given the recent history of consti-
tutional affairs in the country—this ef-
fort may lead towards even more restric-
tions on rights and make the whole dis-
cussion on constitutional affairs mean-
ingless to ordinary Sri Lankans and any-
one who is watching the matter from
the outside.

ment can conduct a credible

At a time when the 17th Amendment
to the Constitution has been completely
flouted despite local and international out-
rage, it is doubtful whether the govern-

Amendment to the Constitu-
tion has been completely
flouted despite local and

international outrage, it is

doubtful whether the govern-

dialogue on constitutional

Just having a bill of rights by name while having an au-
thoritarian governance structure in place, is only a propa-
ganda ploy and does not in any way, help the people of a
country to have their rights protected from repressive forms
of governance. Rather, the government structure must first
be held accountable to the parliament and judiciary. The ab-
solute impunity presently available to the executive presi-
dent must also be abolished. The president must be held
accountable for criminal, civil and other forms of legal li-
ability, including fundamental rights violations. The principles
enshrined in many other democratic countries would be use-
ful regarding this matter.

Subordination of the judiciary to the executive president
and the ruling regime as expected under the 1978 Constitu-
tion should be abolished. Though the
1978 Constitution mentions the indepen-
dence of the judiciary, such a concept
is incompatible with the concept of ab-
solute power as contained in the same
Constitution. The experience since 1978
has also shown how the executive presi-
dent and his regime can bring the judi-
ciary to its knees. This structural prob-
lem has given rise to the problems of
the judiciary that are currently be-
moaned. Without addressing this struc-
tural issue and enabling the actual inde-
pendence of the judiciary, it is not pos-
sible to overcome the present problems.
Without a truly independent judiciary, a
Bill of Rights has very little meaning.

amendments.

Effective remedies for violations of

ment can conduct a credible dialogue on
constitutional amendments. Even the
Human Rights Commission of Sri Lanka
is without Commissioners at present, while the president of
Sri Lanka has usurped the powers of selection of members
to the 17th Amendment based commissions, thus abandon-
ing the concept of checks and balances in the constitution.
However, the AHRC and its affiliated organisations wish to
participate in this debate vigorously to bring to light the ar-
eas that must necessarily be addressed if a meaningful bill
of rights is to be enshrined in Sri Lanka.

The preliminary observations of some issues given below
are some of the AHRC’s initial reactions and this will be
followed with further submissions in the future.

The bill of rights must be set in opposition to the concept
of absolute power contained in the idea of the executive
presidency central to the 1978 Constitution. A Bill of Rights
and the concept of absolute power of the executive presi-
dent enshrined in the 1978 Constitution are incompatible.
The very purpose of a Bill of Rights is to prevent the use of
absolute power and to enable the functioning of democratic
institutions. As long as the executive president is not an-
swerable to the parliament and judiciary, the fundamental
framework for the protection of rights will remain nullified.

rights need to be ensured. The notion

of rights without redress is meaning-
less, even hypocritical. Sri Lanka’s most pressing problem
today is that no redress is available for the violations of any
rights. Even in the case of murder—a violation of the right
to life—there is often no effective remedy, since investiga-
tions into crimes are ineffective, the prosecution system
under the Attorney General’s Department is beset with con-
fusion and inefficiency, and the judicial process is beset with
enormous delays.

The net result is a four per cent convictions rate, while
many complainants give up their pursuit of justice due to
various obstacles. The citizens of Sri Lanka are largely liv-
ing in fear, aware that the state is unable to protect them.
The failure to protect people and the lack of effective rem-
edies for human rights violations are two sides of the same
coin.

The right to have a speedy trial must be raised to the sta-
tus of a fundamental right. Although the right for a speedy
trial is enshrined in the ICCPR, which Sri Lanka has rati-
fied, it is not recognised as a fundamental right under the
1978 Constitution. Sri Lanka suffers from extraordinary
delays in all forms of adjudication. In fact, the speeding up
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of court processes would be the primary measure to deal
with the state of insecurity prevalent in the country at
present. Judicial reluctance to bring this issue to the fore-
front may be due to notions of ‘culture’. However, unless
this ‘culture’ is addressed, nothing will change for the bet-
ter in the country. If the issue of delays in adjudication
cannot be addressed effectively, there is no point in dis-
cussing a new bill of rights.

The scope of fundamental rights must be enlarged to
include violations of rights through judicial actions, not only
executive or administrative actions. The international obli-
gations of Sri Lanka under the ICCPR also make the judi-
ciary subject to respecting rights under the ICCPR. There-
fore there is no basis to exclude violations of rights by
judicial officers from the jurisdiction of courts in deter-

lar, it is the poor who become victims of torture and simi-
lar violations and have the greatest difficulty in pursuing
cases in courts, who get the lowest awards. In fact, at one
session of the Committee against Torture, one senior inter-
national expert observed that such low awards are an in-
sult to the victims. The international norms and standards
on effective awards have now been well developed. These
must be brought in to the bill of rights so that violations of
rights will not end up being treated in a trivial manner. Low
awards in these cases serve to lower the standards of jus-
tice and contribute to a state of demoralisation in society.
This encourages violence and anarchy.

The recommendations regarding the period for filing fun-
damental rights cases as well as other recommendations
made by the Human Rights Commit-

mining questions relating to the infringe-
ment or imminent infringement of
rights.

A Bill of Rights needs to lay down a
procedure for the enforcement of judg-
ments (views) of the Human Rights
Committee in cases the Committee de-
termines that any state agency has vio-
lated the rights of a citizen. In two
cases taken up by the Committee
(Singarase and Tony Fernando) the
government of Sri Lanka has taken the
position that it cannot implement the
Committee’s decisions as these are
against the orders given by Sri Lankan
courts. According to the government’s
position, decisions made by Sri Lankan
courts are excluded from the obliga-
tions of the state to implement the
ICCPR. This view has been rejected by
international jurists as incompatible
with the protection and promotion of
human rights. In other cases, (includ-
ing those of Victor Ivan and Lalith
Rajapakse) the state has also not taken
action to implement the Committee’s
views. Citizens are unable to get these
orders implemented as the law has not

The scope of fundamental
rights must be enlarged to
include violations of rights
through judicial actions, not
only executive or administra-
tive actions. The international
obligations of Sri Lanka under
the ICCPR also make the
judiciary subject to respecting
rights under the ICCPR.
Therefore there is no basis to
exclude violations of rights by
judicial officers from the
jurisdiction of courts in deter-
mining questions relating to
the infringement or imminent

infringement of rights.

tee, CAT Committee and other UN bod-
ies should be incorporated into the Bill
of Rights. There has been a long pro-
test against the 30-days time limit im-
posed on the filing of fundamental
rights cases. The Human Rights Com-
mittee recommendations regarding
this, which the Sri Lankan government
has agreed to be bound by, have not
been respected. Furthermore, the re-
cent Supreme Court practice of post-
poning the hearings of fundamental
rights cases until the end of related
criminal cases needs to be discontin-
ued.

These are but a few aspects the
Asian Human Rights Commission is
submitting for discussion at this initial
stage. We shall pursue these sugges-
tions and make others during the
course of the discussion. We hope that
a genuine debate on a bill of rights may
be able to alter the impression that is
now prevalent in the country; that all
talk of human rights is nothing but a
farce.

laid down a procedure for doing so.
Other countries include such proce-
dures in their Constitutions and Bills of
Rights. Until this is done, Sri Lanka being a signatory to
the optional protocol of the ICCPR has little meaning.

The implications of court decisions in fundamental rights
cases on the state officers involved must be clearly laid
down in the Bill of Rights implementation section. At present
the decisions of the Supreme Court are treated trivially by
state departments such as the police. Some Supreme Court
judgments themselves make light of the finding that a state
officer has violated fundamental rights. A clear provision
of the significance of a fundamental rights decision needs
to be reflected in the Bill of Rights.

The issue of quantum in human rights awards should be
treated as a substantive matter. Many of the Supreme Court
judgments in recent times have awarded low amounts of
compensation for serious human rights abuses, such as
acts of torture and illegal arrest and detention. There is
also no set criterion in awarding such damages. In particu-

Thank you.

Yours sincerely,

Basil Fernando

Executive Director

Asian Human Rights Commission

2) Sri Lanka’s membership in the
United Nations Human Rights Council

May 11, 2006
AS-105-2006
A Statement by the Asian Human Rights Commission

SRI LANKA: Human Rights Council a new forum to dis-
cuss Sri Lanka’s human rights record

An article published in Mirror Politics by Champika
Liyannarachchi, entitled ‘Failed States and unfair indexes’
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is an interesting example of how commonly known facts
can be contested through seemingly sophisticated argu-
ments.

The article’s author questions whether Sri Lanka is in-
deed one of the most vulnerable countries in the world. To
answer this question, all that is needed is to talk to ordi-
nary folk in the country. If ordinary persons were asked if
they are vulnerable to attacks by criminals, if the police act
urgently and efficiently in response to these attacks, if the
courts decide their issues speedily and fairly, whether rape
victims get immediate legal and other redress, whether
people seeking state assistance for any matter obtain such
assistance, or whether state departments such as the In-
land Revenue Department and the Government Auditor’s
Department are able to function ‘normally’, their answers
would clearly point to the vulnerability of Sri Lanka.

Another glaring indicator of Sri
Lanka’s vulnerability is poor public
perception of the country’s law en-
forcement agencies. It would be diffi-
cult to find ordinary persons surprised
by the accusation that senior police
officers were involved in the recent
murder of an Inspector of Police and
his wife, allegedly for investigating
drug offenses. The criminal-police link
is one that comes through in too many
daily occurrences. The Inspector Gen-
eral of Police has himself publicly
stated that if police officers were to
be investigated for fraud and corrup-
tion, there would likely be no one left
within the force.

recommendations made by

Other indicators of vulnerability are
the lack of public confidence in the ju-
dicial system, largely due to the ex-
traordinary delays in adjudication, and
the massive distrust of political lead-
ers. All of these indicators together
have led to the present fear and insta-
bility that people live with daily.

It may be useful to initiate public dis-
cussions on these matters once again,
now that Sri Lanka has been elected to
the United Nations Human Rights

Itis therefore evident that the
membership of states that
have continually and fla-
grantly violated rights and
ignored United Nations
recommendations cannot be
accepted. The endemic use of
torture in Sri Lanka and the

lack of implementation of

the UN Committee against
Torture are examples that
cannot be ignored. Sri
Lanka’s membership will
surely make a mockery of the
new Council and scupper the
much vaunted aspirations for

this system from the outset.

forms will be implemented to ensure that human rights are
protected and complaints dealt with in a civilised manner
and whether delays in the justice system will be addressed.

More informed citizens may ask whether the constitu-
tion will be respected and proper appointments made to
the Constitutional Council. At a time when there is discus-
sion of a new constitution, it may also be questioned
whether that constitution will be compatible with the
country’s membership in the Human Rights Council. One
of the tests for its compatibility is the removal of the legal
tyranny that legitimised large scale disappearances and other
forms of violence, creating the present state of instability.
Sri Lankans may take comfort in the fact that it is now
possible to use the UN Human Rights Council as a forum
to review the situation of the protection and promotion of
human rights in their country.

#H#tH#
April 13, 2006
AS-066-2006

A Statement by the Asian Human
Rights Commission (AHRC)

Sri Lanka has presented its candida-
ture for membership within the United
Nations Human Rights Council. The
47-member Council replaces the now
defunct UN Commission on Human
Rights, which was abandoned in late
March 2006 due to the fact that,
amongst other things, it was failing to
adequately protect human rights be-
cause its members included states that
are grave violators of human rights.
These states sought membership in the
Commission more to defend or cover
up their own records than to promote
and protect human rights. Membership
within the new Council has purport-
edly been designed to prevent the in-
clusion of the worst violators of rights.

The election of the Council’s initial
members is to be held at the United
Nations General Assembly on May 9,
2006. It is vital for the credibility of

Council. Sri Lankans will be confused
about why their country has been
elected to the Council if its seat is mis-
understood as a reward for its human rights record. How-
ever, they may be more confident if the occasion is instead
used to keep human rights at the top of the national agenda.
According to the UN Resolution creating the Human Rights
Council, the “members elected to the Council shall uphold
the highest standards in the promotion and protection of
human rights, shall fully cooperate with the Council and be
reviewed under the universal periodic review mechanism
during their term of membership”.

Sri Lankan citizens therefore have a right to ask whether
their country will uphold the ‘highest standards’ in the pro-
motion and protection of human rights. They must ask
whether the death of the inspector and his wife will be
properly investigated and prosecuted, whether police re-

the Council that its members be of the

highest available standards, in order to

show a marked departure from the fail-
ings of the Commission and to give credence to the lofty
statements that have accompanied the process of forming
a new apex international human rights body.

It is therefore evident that the membership of states that
have continually and flagrantly violated rights and ignored
United Nations recommendations cannot be accepted. The
endemic use of torture in Sri Lanka and the lack of imple-
mentation of recommendations made by the UN Commit-
tee against Torture are examples that cannot be ignored.
Sri Lanka’s membership will surely make a mockery of the
new Council and scupper the much vaunted aspirations
for this system from the outset.

To date, the following states have presented their candi-
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dature for one of the 13 seats on the Council available to
Asian nations: Bangladesh, Bahrain, China, India, Indone-
sia, Iran, Japan, Jordan, Kyrgyzstan, Malaysia, Pakistan,
the Republic of Korea and Sri Lanka. Sri Lanka, to its credit,
is only one of three in Asia to thus far have accompanied
its candidature with a pledge to human rights. However,
this pledge contains numerous points which speak to the
state’s complete denial of its real human rights record, and
as such is indicative of the lack of good faith that can be
expected from the state if it were to be elected.

In its pledge document, available at http://www.un.org/
ga/60/elect/hre/srilanka.pdf, Sri Lanka claims to have “fol-
lowed a consistent policy of cooperation and open and con-
structive engagement with all UN Human Rights Treaty
Bodies...[and] with the special procedure mechanisms of
the Commission on Human Rights.” The Asian Human
Rights Commission’s (AHRC) experience of this is very
different. During the consideration of Sri Lanka’s report
by the UN Committee against Torture
in November 2005, the AHRC wit-
nessed first hand the Sri Lankan
delegation’s refusal to admit the en-
demic nature of the use of torture in
the country, attempting to minimize
or obfuscate the gravity of the situa-
tion prevailing in the country. Further-
more, none of the recommendations
made by the afore-mentioned Com-
mittee have been implemented to date
and there is no evidence that there is
any intention to do so. This is also
the case with numerous recommen-
dations made by other UN human
rights bodies and mechanisms.

be and will not be imple-

The pledge document includes the
claim that: “In pursuit of its commit-
ment to the further promotion and
protection of human rights, Sri Lanka

Sri Lanka as a state party to
the Optional Protocol to the
ICCPR has openly declared
that the ICCPR is not binding
on Sri Lankan courts and that
any decisions made by the
Human Rights Committee
regarding violations of rights

by Sri Lankan courts cannot

mented by the Sri Lankan

government

human rights system in Sri Lanka.

The following issues demonstrate Sri Lanka’s ex-
tremely bleak human rights record:

1. Sri Lanka as a state party to the Optional Protocol to
the ICCPR has openly declared that the ICCPR is not bind-
ing on Sri Lankan courts and that any decisions made by
the Human Rights Committee regarding violations of rights
by Sri Lankan courts cannot be and will not be implemented
by the Sri Lankan government. We refer to Communica-
tion Nos. 1189/2003 and 1033/2001. In communication
1189/2003, the Human Rights Committee, expressing its
views on 31st March 2005, held that the state party has
violated Article 2 (3)(a) of the ICCPR and that the state
party should pay compensation and make legislative changes
as necessary to avoid similar violations in the future. How-
ever, the state party replied that:

“The government of Sri Lanka is un-
able to consider the payment of com-
pensation to any person on the basis
of a conviction and sentence passed by
a competent court in Sri Lanka. In the
present case, the author was convicted
by the Supreme Court, which is the
apex court in Sri Lanka and sentenced
by the said court.

As such, payment of compensation
on the basis of the conviction and sen-
tence tantamount to an undermining of
the authority of such court and would
be construed as an interference with
the independence of the judiciary.”

In the matter of Communication No.
1033/2001, the Human Rights Commit-
tee held that the author’s rights under
article 14 paragraph 1, 2, 3, C and 14

will soon [emphasis added] be under-

taking the following activities: take

appropriate implementational measures in respect of rel-
evant recommendations made by the Human Rights Treaty
Bodies in the past”. This begs the following questions: why
has such implementation not already been performed, if
Sri Lanka claims to have a record of respect for human
rights? Is this pledge just another example of the double-
speak that so damaged the Commission on Human Rights?
Membership on the Council is meant to be for states that
have shown a commitment to human rights, not to those
who promise to “soon” start exhibiting such behavior. The
world’s most grave human rights violators have learned to
use diplomatic and human rights language to cover their
tracks. This has been pointed out as being behind the pre-
vious Commission’s major failings. In identifying these is-
sues, surely the international community has matured
enough not to be further duped by such tactics. The Council
must have members with demonstrable and currently ac-
ceptable human rights records if it is not going to immedi-
ately lose credibility.

The Asian Human Rights Commission wishes to draw
the attention of all concerned persons regarding the nega-
tive impact that Sri Lanka’s membership could have on the
Human Rights Council, as well as on the possibility of tak-
ing effective measures to negate the seriously defective

paragraph G read with Article 2 para-
graph 3 and 7 of the ICCPR had been
violated by the state party and ex-
pressed the view that the state party should either release
the author from prison or grant a retrial. In reply to the
Human Rights Committee the state party stated that:

“the State party does not have the legal authority to ex-
ecute decisions of the Human Rights Committee to release
the convict or grant a retrial”.

2. Sri Lanka has failed to implement any of the recom-
mendations made by the Human Rights Committee after
the Periodic Review in November 2003 (CCPR/CO/79/
LKA).

3. Sri Lanka has failed to implement any of the decisions
made by the Committee against Torture after the Periodic
Review made in November 2005 (CAT/C/LKA/CO/2).

4. Sri Lanka has had massive disappearances in the South
of the country as well as in the North and no one has been
prosecuted. Sri Lanka has refused to implement most of the
recommendations of the Working Group on Disappearances
(E/CN.4/2000/64/Add.1). Sri Lanka has refused to prosecute
any higher ranking officers regarding violations of human rights
such as torture an extra-judicial killings. The principle of com-
mand responsibility is therefore being denied by Sri Lanka.
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5. All the commissions that have been created for the
purpose of improving monitoring of human rights have
been made defunct by the failure to appoint their commis-
sioners, including the Human Rights Commission of Sri
Lanka. Independent appointments were guaranteed under
the 17th amendment to the Constitution, which prescribed
that the selection of the commissioners was to be performed
by an independent body called the Constitutional Council
(CC). Since March 2005, when the terms of office of pre-
ceding members of the CC expired, no new members have
been appointed. As a result, there is an impediment to the
appointment of members to the Human Rights Commis-
sion and other commissions, brought about by the non-
respect of the Constitution. The President of Sri Lanka
has, meanwhile, begun to appoint commissioners directly
without a proper selection process. As a result, the inde-
pendence of the commissions has been completely lost.
The basic protections afforded by independent commis-
sions and the special role which was to be played by the
Human Rights Commission of Sri Lanka have come to an
end.

6. The Sri Lankan policing system has been admitted to
be corrupt by the Inspector General of
Police and others but no action is be-
ing taken to correct this situation. The
Sri Lankan policing system has also
been found to be without discipline by
some higher ranking officers and in pro-
nouncements made by courts. How-
ever, no action is being taken to cor-
rect this; torture is found to be an en-
demic practice by the police as declared
by the Human Rights Commission of
Sri Lanka and others, but again, no
action has been taken to correct this.
There are many decisions by the Su-
preme Court against Sri Lankan police
officers, including the Inspector Gen-
eral of Police himself, but despite such
decisions these officers continue to
work at the police stations. The failure
of police officers to attend courts has
been identified as one of the key rea-
sons for delays in adjudication in Sri
Lanka.

7. Sri Lankan courts have been
found to be inefficient due to pro-
longed delays, which on average last
over five years according to a con-
servative estimate made by the World
Bank in an appraisal report in 2000.

The Asian Human Rights
Commission therefore urges
all concerned parties, notably
the United Nations General
Assembly’s member-states,
not to accept Sri Lanka’s
membership within the Human
Rights Council. While no state
has a perfect human rights
record, it is vital that, within
the range of available options,

shown tangible commitments
to human rights and are not
engaged in massive, wide-
spread or endemic violations
be considered for membership.
Sri Lanka is no such state.

programme and, as a result, persons complaining of hu-
man rights violations are exposed to enormous dangers in-
cluding assassination. Gerald Perera, a torture victim pur-
suing a complaint before a High Court, was assassinated a
week before he was to give evidence against several police
officers. Many others have complained of serious attacks
and threats due to the making of complaints.

9. Sri Lanka has failed to take effective action to stop
rape. Trials relating to rape cases are dragged on for sev-
eral years, during which time the victims are exposed to
serious threats and other forms of pressure. After many
years, such victims give up their cases, encouraging the
continuing proliferation of such abuses.

10. Corruption is rapidly increasing in the country and
the Auditor General, who has tried to examine some no-
table cases of corruption, has faced harsh criticism. Audi-
tor General Department staff-members also fear visiting
offices to conduct their audits. Important cases of fraud
in the Inland Revenue Department have been reported and
are under investigation. There have also been allegations
of corruption in the Department of the Public Trustee.
Lawlessness is spreading throughout
the country and, due to the failure of
law enforcement agencies, people do
not get the protection they deserve and
are entitled to under the ICCPR.

The Asian Human Rights Commis-
sion therefore urges all concerned par-
ties, notably the United Nations Gen-
eral Assembly’s member-states, not to
accept Sri Lanka’s membership within
the Human Rights Council. While no
state has a perfect human rights
record, it is vital that, within the range
of available options, only those states
that have shown tangible commitments
to human rights and are not engaged
in massive, widespread or endemic
violations be considered for member-
ship. Sri Lanka is no such state.

only those states that have

While finding 13 such states may be
particularly difficult in Asia, it is vital
that the human rights records of each
candidate be weighed against the oth-
ers in order to ensure that, as a mini-
mum, the worst violators be excluded.

The AHRC sincerely hopes that the
Human Rights Council will be a suc-
cess and that it will augur in a new era

Nothing significant has been done to
correct this. There are increasingly fre-
quent accusations of corruption against judicial officers
and condemnation of the breakdown of the disciplinary
process that is exercised through the Judicial Service Com-
mission (JSC). Two of the three senior judicial officers
who were members of the JSC resigned citing matters of
conscience, but in spite of significant protests and requests
for inquiries, the government has not inquired into the griev-
ances of these two senior-most judges of the country’s
apex court.

8. Sri Lanka does not have a witness protection

of respect for and protection of hu-
man rights. The Council faces many
obstacles before this becomes a reality, with the election
of credible members being the next such test it must sur-
vive.

3) THE THIRTEENTH ANNIVERSARY OF THE VIO-
LENT DEATH OF A GROSS HUMAN RIGHTS ABUSER

May 1, 2006
AS-090-2006
A Statement by the Asian Human Rights Commission

On the 1st May, 1993, R. Premadasa, the executive presi-
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dent of Sri Lanka, was killed in a massive bomb blast while
participating in the May Day public activities. The blast also
killed and injured many others. Before becoming president
he was the prime minister to J.R. Jayawardene who came
to power through a huge electoral victory in 1977 and who,
in 1978, declared himself as the executive president under a
new Constitution created by him in order to drift the coun-
try away from democracy into an authoritarian path.

Jayawardene and Premadasa were collaborators in the
development and the implementation of a political scheme
in which the primary objective was their own survival in
power, hopefully for the rest of their lives. It was this po-
litical scheme that was to turn Sri Lanka into one of the
most violent, unstable and lawless places on the face of
the globe. Their period was marked by mass murders in
the south as well as in the north and east.

This violence and instability continues until today, where
the state structure has so collapsed that it is unable to re-
solve any problem either in the south, north or east.

One popular argument is that the two presidents only re-
taliated to the violence generated in the
south by the Janatha Vimukthi Peramuna
(JVP or People’s Liberation Front) and
in the north by the Liberation Tigers of
Tamil Eelam (LTTE). However, devel-
opments from 1978 shows that the ini-
tiator of the ruthless and complete vio-
lence was the state itself and in turn it
brought upon itself and society lethal
retaliation where assassinations and vio-
lence became the medium through
which the state and its militant oppo-
nents conducted their ‘dialogue’.

The ruthless nature of the two first
executive presidents has not yet become
a major theme in the written discourse
on Sri Lankan affairs, although in the
oral discourse there is no end to the
curses heaped upon these two ambitious
individuals who risked everything for
their own political survival. It is hard to
find examples similar to these two who
did not represent any sort of national
interest or even a misguided idealism.
It can be said of Pol Pot that he was a
ruthless communist who destroyed his
own nation, and a large section of its
people, in trying to pursue an ideal in a
crazy manner. The two Sri Lankan
presidents only pursued their own per-

The dark legacy of these first
executive presidents still
lives. The institution of the
executive presidency still
survives. Both major political
parties do not want to aban-
don the executive presidency
and return to a democratic
form of government. The
limited reforms brought about
by the 17th Amendment to the
Constitution in 2002 by way of
the creation of a Constitu-
tional Council and several
independent commissions with
a view to ‘depoliticizing public
institutions’ have been aban-
doned.

Both presidents knew that their schemes could not be suc-
cessful without large scale bloodshed and extreme oppres-
sion against any opposition. In pursuit of this they pushed
the JVP, which by 1978 had joined the democratic opposi-
tion, underground and then pursued them with no other al-
ternative but death. Forced to die as sitting ducks, such
organisations also took to ruthless violence thus providing
political legitimation for the extreme forms of repression these
two men pursued. A similar policy of total extermination of
opponents created similar reactions in the north and the east
and the ethnic issue became a ground for violent contests
leaving no room for a democratic solution.

A lesson that can be learned from Sri Lanka as to what
happened when the state, which is the legitimate agent of
the use of violence, abuses this position and makes violence
the only means by which it communicates with its oppo-
nents. In these days when globally even nations with greater
democratic institutions take to the use of violence in the
name of fighting terrorism, Sri Lanka should become a case
study of the ultimate results of this approach. Some fea-
tures that such a study will demonstrate is how the public
institutions, which are so vital to the survival of a society,
collapse under such circumstances.
Civil administration can be so com-
pletely destroyed that the normal ser-
vices people are accustomed to get-
ting from the state such as investiga-
tions of crime, proper adjudication in
courts, maintenance of public ac-
counting and auditing, services as ex-
pected in hospitals and educational in-
stitutions can fall to the lowest depths
from an organisational point of view
under these circumstances.

The dark legacy of these first ex-
ecutive presidents still lives. The insti-
tution of the executive presidency still
survives. Both major political parties
do not want to abandon the executive
presidency and return to a democratic
form of government. The limited re-
forms brought about by the 17th
Amendment to the Constitution in 2002
by way of the creation of a Constitu-
tional Council and several independent
commissions with a view to
‘depoliticizing public institutions’ have
been abandoned. The present incum-
bent executive president also wields ab-
solute power as did Jayarwedene and
Premadasa.

sonal ambitions and nothing more.

The 1978 Constitution created the position of the execu-
tive president which is a position of absolute power with no
controls or checks and balances. The executive president
cannot be brought before any court, even for personal crimes
let along acts of abuse of power. Any incumbent in this of-
fice is not answerable to the parliament, courts or the people.
Jayawardene and Premadasa collaborated in the scheme that
they called ‘the closing of the electoral map of Sri Lanka.’
In 1982 they held a referendum to extend the period of the
parliament for six more years without an election as required
by law. Through overt violence they succeeded in getting
their way.

The country is still on the same dan-
gerous path and the events of the last two weeks have
once again, unfortunately brought to the surface this ugly
reality. There is hardly any significant organised voice in
Sri Lanka calling for democracy and the abandonment of
the authoritarian path envisaged in the 1978 Constitution.

However, the only way out of the present situation lies in
the abandonment of the path created by these two political
gurus and the return to democratic politics where people
can collective intervene by various means to resolve their
problems. Without this there is no solution to any of the
country’s problems including the ethnic issue.
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Statements by the AHRC, Transparency
International (Sri Lanka) and the Civil Rights
Movement on the constitutional crisis regarding
Sri Lanka’s 17th Amendment to the Constitution

SRI LANKA FACES A PROBLEM FAR GREATER
THAN THE ESCALATION OF VIOLENCE

April 26, 2006 - AS-082-2006

A Statement by the Asian Human Rights Commis-
sion (AHRC)

Violence is escalating in Sri Lanka, with an attack by a
suicide bomber in Colombo on the army headquarters that
has seriously injured the army commander and killed many
others. In retaliation, the Government of Sri Lanka has or-
dered air and naval attacks on LTTE
strongholds. The international media is
announcing a “return to war” in re-
sponse to this escalation of violence.
The lower level of violence that pre-
vailed during the cease fire is now be-
ing pushed higher. However, the prob-
lem Sri Lanka faces is much worse than
a mere escalation of violence. A coun-
try that is already facing a collapse of
its basic institutions and living at the
lowest ebb of the rule of law is now
plunging deeper into an abysmal crisis
in all areas of life. The Asian Human
Rights Commission (AHRC) has
warned of this situation for a long time.

This simply demonstrates that

mere “peace talks” without a

democratic reform throughout
the country are just an illusion.
As violence escalates, corrup-
tion will also increase and
already inefficient state struc-

tures will degenerate further.

efforts on the part of other political parties or civil society
for the construction of the country on the basis of democ-
racy.

The ethnic conflict developed into a killing competition
as a result of the initial collapse of democratic safeguards.
In turn, long years of violence have deteriorated democ-
racy further. In the early years, there were some forms of
resistance on the part of the judiciary and some liberal ele-
ments, but over the years everyone has become adjusted
to the authoritarian scheme. While there is a lot of expres-
sion of frustration and grief about what has taken place in
the country in citizens of all classes’
private conversations, there has been
no growth of a strong movement
within the country to fight back and
to reassert democracy.

comprehensive programme for

Those who have talked about peace,
including the international agencies
that have taken an active role in re-
cent years, have seen “the ethnic con-
flict” in isolation and made no attempt
to link it to the greater crisis existing
within the system of governance,
which affects the entire country. The
belief that the ethnic issue can in some
way be resolved while democracy in

The fragile cease fire was all that

could be achieved against a background of intense vio-
lence that has prevailed in the country for almost three
decades. Sri Lanka has been the stage of one of the most
brutal killing fields, with hardly any avenues for democratic
debate or democratic solutions to any problems. In fact,
no one really talks of democracy any more, or sees the
ethnic conflict or other conflicts existing in the country
through a democratic perspective. All sides to the conflict
have nothing and no one to talk to.

Everyone is trying to make their point in the most violent
way possible. The AHRC has consistently pointed out that
the crisis in Sri Lanka is a crisis of democracy, with its
roots in the authoritarian style of rule that arose as a result
of the 1978 Constitution. The abandonment of a basic
democratic infrastructure that was accepted as the foun-
dation of the country’s governance at the beginning of in-
dependence met with hardly any resistance in the late 1970s
and 1980s. The architect of the 1978 Constitution was an
aged politician who had no other ambition than to rule for
the rest of his life, like colonial governor generals or an-
cient monarchs. That the displacement of all basic demo-
cratic norms and standards and of the respect for institu-
tions brought about by this constitution would damage the
country for a long time to come was none of his concerns.
The crisis has deepened since that time, without tangible

the country has decayed has not been

seen as an absurd proposition. How-
ever, the absurdity of the situation is now manifesting it-
self, as the violence escalates.

This simply demonstrates that mere “peace talks” with-
out a comprehensive programme for democratic reform
throughout the country are just an illusion. As violence es-
calates, corruption will also increase and already ineffi-
cient state structures will degenerate further. In the ab-
sence of internal capacities to control crime, corruption
and to move towards stability, violence can only engender
further forms of destruction and decay.

Although this scene is disheartening, it must be faced. The
rhetoric of war and focus on attacks and counter-attacks will
on dissimulate this stark reality. Once again, if there is any
possibility of a rescue, it lies not in the hands of politicians,
but in the hands of enlightened civil society groups, if they
care to and are willing to make their presence felt by calling
for fundamental democratic reforms in all areas of life. Only
in comprehensive democratic reform can we find hope for
the country. This lesson is once again appearing high in the
skies of Sri Lanka. The AHRC urges all Sri Lankans and mem-
bers of the international community who care for stability
and the safeguarding of lives and liberty, to link the thinking
on Sri Lanka to the need for achieving comprehensive demo-
cratic reforms in the country as soon as possible.
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SRI LANKA: 17TH AMENDMENT CRISIS - IMME-
DIATE APPOINTMENT OF THE NINE MEMBERS OF
THE CONSTITUTIONAL COUNCILIS THE WAY OUT

AS-073-2006 - April 24, 2006
A Statement by the Asian Human Rights Commission

The issues of the non appointment of the Constitutional
Council (CC) members and the resultant collapse of all the
relevant independent commissions remain unresolved de-
spite unprecedented public protests arising from all sec-
tors of Sri Lankan society and also from international
sources. The government remains stubborn in its refusal
to appoint the nine members who have already been nomi-
nated, on the illegitimate basis that the tenth member has
not yet been named.

However, a consensus has been arrived at amongst many
sources that there is no excuse for the non appointment of
the existing nine members by the president. The president’s
move instead to appoint members of two commissions,
the National Police Commission and Public Service Com-
mission, using a list of persons that he
has personally selected, has added fur-
ther confusion to this situation. The
only excuse that the government
spokesman has made with regard to
the widespread criticism that the presi-
dent has violated the Constitution has
been to claim that the president has
done so in good faith.

rule of law. In a conflict ridden

The breaching of the Constitution,
which is the paramount law of the
country, is not a matter of good faith
on the part of anyone, much less on
the part of the president. The simple
issue is that if the president himself
openly and blatantly violates the
country’s paramount law, how is it
possible to maintain respect for law and
order in the country? The very fact
that law and order is at its lowest ebb
at present should have been a very co-
gent reason for the president and the

What is at stake here is the
constitutional order. Distur-
bance of this order is an attack
on the basic foundations of the

society, within which very little
room is left for the furtherance
of legal modes of settlements of
disputes, more attention should
have been paid to avoiding
giving the impression of inviting
any further acts that may lead
to chaos.

The Asian Human Rights Commission has repeatedly
pointed out that chaos is now a way of life in Sri Lanka
and that it is the responsibility of the government and civil
society to end such chaos as a prerequisite for survival.
We once again urge the government to take the constitu-
tionally valid path, which is the appointment of the mem-
bers of the CC. We also urge civil society not to cooperate
with any other move which falls short of adherence to the
Constitution. Resistance to the destruction of the constitu-
tional order is not only legitimate but also imperative under
the circumstances faced by the people in Sri Lanka at this
moment. The ultimate defenders of the Constitution are
the people. If the legal guardians of the Constitution are
disregarding it, only the people can save the constitutional
order.

PRESIDENT BLATANTLY VIOLATES CONSTITU-
TION BY APPOINTING MEMBERS TO 17™ AMEND-
MENT COMMISSIONS

April 11,2006
AS-063-2006

A Statement by the Asian Human
Rights Commission (AHRC)

In blatant violation of Sri Lanka’s
constitution, President Mahinda
Rajapakse took it upon himself to ap-
point members to the National Police
Commission and the Public Service
Commission. These appointments by-
passed the constitutional process,
which requires the appointments to be
approved by the Constitutional Coun-
cil. Before granting approval, the
council is to examine the merits of the
proposed persons, as well as take into
account any public objections, thereby
preventing arbitrary or political ap-
pointments. By making appointments
to these commissions himself, the
president is moving towards absolute

government to have been careful to
convey their respect for the constitu-
tional order and for the rule of law.

If it is the position of the government that an error has
been made by the president, then the way out is to recall
the appointments to these two commissions and stop any
further moves in that direction. Together with this, the al-
ready nominated nine members should be appointed to the
CC and they should be left to sort out the matter of the one
remaining member that needs to be appointed. It has been
pointed out that the quorum needed for the CC to function
is only six members.

What is at stake here is the constitutional order. Distur-
bance of this order is an attack on the basic foundations of
the rule of law. In a conflict ridden society, within which
very little room is left for the furtherance of legal modes of
settlements of disputes, more attention should have been
paid to avoiding giving the impression of inviting any fur-
ther acts that may lead to chaos.

power without safeguards.

In the days preceding these appointments, a drama was
enacted to give the impression that the president was con-
cerned with the delay of the appointments to the Constitu-
tional Council. The delay comes with the lack of agree-
ment on which minority party should appoint the third mem-
ber to the council. The drama involved the president writ-
ing to the speaker of parliament to promptly resolve the
problems deterring the functioning of the Constitutional
Council. The very next day, the president announced ap-
pointments to the National Police Commission and Public
Service Commission. These names could not have been
gathered on that day; the appointments were clearly planned.
It will never be known whether these appointments would
have been approved by the Constitutional Council or
whether any public interventions would have been made.

If the president genuinely wanted to resolve the delay in
appointing the Constitutional Council and other commis-
sions, he should have intervened with the minority parties,
particularly the JVP, TNA and JHU, to get the third mem-
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ber appointed. As a European Union representative sug-
gested, if these parties cannot agree on a single member,
they could agree to share the time period of three years. It
is clear however, that the president was not concerned with
expediting the appointment to the Constitutional Council,
which would then select commissioners for the various
commissions under the 17th Amendment on merit. The
president’s action has in fact preempted the Constitutional
Council.

The Asian Human Rights Commission calls upon Presi-
dent Rajapakse to withdraw these appointments forthwith,
and urges the appointed members to desist from accepting
these appointments. The damage caused by the appoint-
ments and their acceptance will be greater than any good
the commissioners contemplate doing through the com-
missions. Neither the commissions nor the appointments
are at present legitimate. By functioning illegitimately, the
significance of the commissions—which are vital to the
defence of basic freedoms—will be lost.

For this reason, the AHRC impresses the need for every-
one, including the international community, to unequivo-
cally condemn these appointments and
work towards the reversal of these
decisions. Within the past few months
the AHRC has several times noted that
the Sri Lankan government is on its
way to becoming a dictatorship. The
present manipulation of all public in-
stitutions is a move by the executive
to gain absolute power and instill fear
into all areas of life. Bypassing the con-
stitutional process in this instance can
only lead to further unconstitutional
and illegal acts. The reversal of these
appointments is therefore crucial.

tions must be protected from

FROM INDEPENDENT COMMIS-
SIONS TO PRESIDENTIAL PLAY-
THINGS

objective criteria.

April 13,2006

The recent appointments have
abandoned this process in
favour of direct selections by
the executive. This is a pre-
scription for undue influence
and corruption within public
institutions. For any system to

function rationally, its institu-

undue political interference
through the implementation of

low objective criteria regarding the appointments, promo-
tions, transfers and disciplinary control of public officials
supervised by the respective commissions.

The recent appointments have abandoned this process in
favour of direct selections by the executive. This is a pre-
scription for undue influence and corruption within public
institutions.

For any system to function rationally, its institutions must
be protected from undue political interference through the
implementation of objective criteria.

The selection through the Constitutional Council allows
for the screening of persons to be appointed to any com-
mission. This screening is done not only through the council
members themselves, who will look into the qualifications
and background of the proposed persons, but also through
the public, who are given the opportunity to make objec-
tions. Certain individuals may have information regarding
proposed persons not known to the rest of society. This
information can then be given to the council for its assess-
ment.

When this process is bypassed, and
commissioners are selected in contra-
vention of the constitution, can they
exercise power under the constitution?
It is the 17th Amendment that sets out
the power, obligations and procedures
of the police, public service and other
commissions as well as the selection
process of the commissioners. Being
selected in violation of the 17th Amend-
ment, the appointed persons cannot le-
gitimately exercise the authority given
to the commissioners under the same
amendment.

The appointments to the police and
public service commissions by the
president are contrary to the constitu-
tion, legally ludicrous and disastrous
to society. The Asian Human Rights
Commission supports the call made by

AS-065-2006

A Statement by the Asian Human Rights Commis-
sion (AHRC)

The Sri Lankan president’s direct appointment of com-
missioners to the National Police Commission and Public
Service Commission is aserious setback to the little con-
stitutionalism remaining in the country. These appointments
have perverted the independent character of the commis-
sions as established under the 17th Amendment to the Sri
Lankan constitution.

The root of the commissions’ independence lies in the
selection process of the commissioners. Under the 17th
Amendment, the process is entrusted to an independent
group of persons thought to be impartial and with integ-
rity—the Constitutional Council. The selection of commis-
sioners on the basis of objective criteria laid down by the
council and made known to the public was seen as a pre-
vention of politically driven appointments. The selected
commissioners would themselves have to set out and fol-

many other groups and individuals re-

questing the president to call off the
appointments. It also supports the request made of the ap-
pointed commissioners not to accept such appointments,
which merely discredits the commissions they were ap-
pointed to as well as themselves.

PROPOSAL TO DESTROY INDEPENDENCE OF THE
SRI LANKAN HRC MUST BE VEHEMENTLY OPPOSED

April 3,2006
AS-059-2006
A Statement by the Asian Human Rights Commission

A report in today’s Daily Mirror newspaper of April 3
states that Sri Lankan President Mahinda Rajapaksa “is
exploring the possibility of setting up independent com-
missions under the 17th Amendment, bypassing the now
defunct Constitutional Council...” The president is also
quoted as having said that he was looking into the possibil-
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ity of an appointed parliamentary select committee to re-
place the Constitutional Council, as it has not yet been pos-
sible for the minority parties in parliament to together nomi-
nate one person to be a member to the council, as required
by law.

Although the persistent failure to re-establish the Consti-
tutional Council is a debacle, it does not warrant or justify
the president violating the Constitution of Sri Lanka. It would
take him far less time and effort to negotiate and agree on
a candidate than to go down the long and arduous path of
circumventing the constitution and creating a substitute
body that would lack credibility and legitimacy. To date
there is nothing on record to show that either the president
or his government has sought to negotiate and break the
impasse. This is despite the fact that the president is the
custodian of the constitution, obliged to intervene person-
ally on any occasion where public authorities and constitu-
tional bodies are having problems in functioning.

The very purpose of the 17th Amendment to the Consti-
tution was to limit the draconian powers that the 1978 Con-
stitution handed to the executive president. By 2001 these
powers had resulted in an authori-
tarian system which was destroy-
ing all the basic checks and balances
in the national system of gover-
nance. The institutions established
by the 17th Amendment, including
the Constitutional Council and com-
missions appointed through nomi-
nations approved by it, were meant
to restrict the ability of the presi-
dent to interfere unnecessarily in the
national administration.

with similar-sounding names

Any changes to the institutional ar-
rangements brought about through
the 17th Amendment will defeat its
purpose. New bodies installed with
similar-sounding names and similar-
sounding mandates could in fact be
substantially different and far
weaker institutions than those en-
visaged by the amendment.

Any changes to the institu-
tional arrangements brought
about through the 17th
Amendment will defeat its

purpose. New bodies installed

and similar-sounding man-
dates could in fact be substan-
tially different and far weaker
institutions than those envis-

aged by the amendment.

for the commission to be incorporated into the constitu-
tion itself. In many countries this is the status that national
human rights institutions enjoy.

By contrast, the effect of having Sri Lankan human rights
commissioners appointed through a parliamentary select
committee would be to deprive the Human Rights Com-
mission of Sri Lanka of its independence. This would make
it a worthless body, incapable of carrying out its mandate.
The Asian Human Rights Commission urges all parties to
resist this proposal. If the government of Sri Lanka per-
sists in following this line, it recommends that all support
and cooperation be withdrawn from the Human Rights
Commission of Sri Lanka—whether financial or other-
wise—until such a time as the decision is reversed and the
body’s independence restored.

TRANSPARENCY INTERNATIONAL - SRI LANKA
The coalition against corruption
11 April 2006

Transparency International Sri Lanka (TISL) notes
with shock and dismay the appointment
of the members to the National Police
Commission and Public Service Com-
mission, in violation of the constitu-
tional provisions to protect the integ-
rity of those institutions. It is the Con-
stitutional Council that should select
and screen members of all of these
commissions established under the 17th
Amendment. In this instance, the Presi-
dent has chosen to appoint members
directly without following the consti-
tutional norms that underpin good gov-
ernance and the Rule of Law. By doing
this, the President has risked pushing
the country into an unconstitutional re-
gime of governance. The long term
adverse consequences of this include
the perpetuating of the politicization of
public sector and Police. The
President’s action goes directly against
the concept of “Independent” Police or
Public Service Commissions

Any new appointments made by
a parliamentary select committee
would of course be subject to the
committee’s control and supervision. The committee would
presumably have the right to remove appointees and nomi-
nate new ones whenever it saw fit. This is in stark con-
trast to the provisions of the 17th Amendment, which al-
low for appointments and removals to be made only through
constitutionally-approved avenues.

These avenues are what give the Constitutional Council
and related commissions their independence: removing these
means removing this independence, thereby rendering these
bodies worthless.

For its part, while the Human Rights Commission of Sri
Lanka was created by normal legislation it was strength-
ened through the 17th Amendment, with its appointments
being made through the Constitutional Council. The per-
sistent demand from the commission, together with other
concerned persons in the country and international agen-
cies abroad—including UN human rights bodies—has been

The political leadership, both of the gov-
ernment and of the opposition is responsible for this situa-
tion. They have jointly demonstrated their inability to sus-
tain a constitutional process with a long term vision and
integrity and they are opposed to depoliticize the police
and public service.

TISL urges the President to withdraw these appointments
forthwith and urges the members so appointed by the Presi-
dent not to be parties to an unconstitutional and politically
motivated process of governance.

The public should be aware that the damage caused is
irreparable. We call upon all those who value constitutional
governance, the political parties, the corporate sector, or-
ganizations and individuals, to protest this move and to make
every effort to ensure that the constitutional process will
be back on track soon. Failure to oppose to this undemo-
cratic move of the President amounts to collusion on their
part and exposes their hypocrisy.
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The constitutional council
must function

The Civil Rights Movement of Sri Lanka (CRM)

E 01/04/2006 a meaningful interpretation needed
says CRM

“The meaning of a Constitution is to be found, not in
slavish adherence to the letter, which sometimes killeth,
but in the discovery of its spirit, which giveth life...” !

The general dismay voiced over the non-functioning of
the Constitutional Council for over a
year is shared by the Civil Rights
Movement (CRM). Many have ob-
served with amazement verging on
disbelief the apparent unconcern with
which institution after institution — the
Public Service Commission, the Po-
lice Commission, the Judicial Service
Commission - has been allowed to
cease to function despite appeals and
protests by the public. The latest ca-
sualty is the Human Rights Commis-
sion, whose term ended on 3 April this
year.

Why should this happen when the

Itis well established that
constitutional provisions
should be interpreted with
their end, object and purpose
in mind, and must receive “a
broader and more liberal

construction than statutes.”

ing to be totally “reconstituted”; it is a question of filling
vacancies, which have occurred.

The remaining six members (including the President’s
nominee) are all expected to be “persons of eminence and
integrity who have distinguished themselves in public life
and who are not members of any political party”.? Clearly
the Constitutional Council is not meant for stooges, and
lobbying for appointment is not contemplated.

Five members are selected by the
Prime Minister and the Leader of the
Opposition acting jointly. Three of
these have to be selected after con-
sultation with party leaders in Parlia-
ment to represent minority interests,
ensuring that there is a Tamil, up-
country Tamil and Muslim in the
Council, or persons who represent
their interests.

The sixth member is chosen by MPs
belonging to the smaller parties. Ac-
cording to uncontradicted press re-
ports the selection of the five persons
has been completed. If so it was the

Constitutional Council got off to a
good start after the Seventeenth
Amendment to the Constitution was
passed in 2001?

The Seventeenth Amendment envisages a Constitutional
Council of ten persons, three of whom are Members of
Parliament — the Speaker, the Prime Minister and the
Leader of the Opposition. The actual incumbent may
change, but the law takes care that there is never a hiatus,
so that we have at any given time three Council mem-
bers.

Seven members are appointed by the President, but the
President does not select them except for one. This one
can be removed at will. The nominee of President
Kumaratunga (Mr HL de Silva) resigned after some time
and the Constitutional Council functioned with nine mem-
bers.

When the vacancy was filled by the President, the ap-
pointment (of Dr Colvin Gunaratne) took effect for three
years from the date of appointment, and not for the un-
expired period. In March 2005, therefore, there was one
other member surviving in addition to the three ex officio
members.

His term may or may not have expired by now. If it
has, the President should make a fresh appointment. The
position therefore is that today there are in place three or
maybe four members of the Council. There is no ques-
tion of the Council having gone out of existence or hav-

duty of the Prime Minister and Leader

of the Opposition to communicate to

the President their names in writing.
If this has not been done, it must be done now, and we
could then have a Constitutional Council of nine mem-
bers.

There is no requirement that the remaining nomination
should have been made and that all six names should go
in at one and the same time. If the five names have in fact
been so communicated, it was the duty of the President
to appoint them. What the Seventeenth Amendment says
is that the President shall “upon receipt of a written com-
munication of the nominations under sub-paragraph (e)
-OR sub-paragraph (f) ” make the respective appointments
‘FORTHWITH ”. 3(Emphasis added). The sub-paragraph
(e) referred to relates to the five chosen by the Prime
Minister and Leader of the Opposition, and (f) refers to
the nominee of the smaller parties.

The nominee of the smaller parties in Parliament must
be communicated by the parties taking part in the selec-
tion themselves. Common sense dictates that if these small
parties fail to select a member they will simply forfeit,
for the time being, a place in the Constitutional Council.
The same principle would apply in the hypothetical case
of a President failing to appoint his or her nominee. Is it
conceivable that, by giving the President the right to se-
lect one person, the framers of the Seventeenth Amend-
ment intended to give him or her the power to stymie the
whole operation of this vital exercise?
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The quorum for the Constitutional Council is six mem-
bers, and once this number or more are appointed the
Council should begin to function. True, there is no spe-
cific provision that the Council may function notwith-
standing a vacancy, but this has to be read into the law. It
is well established that constitutional provisions should
be interpreted with their end, object and purpose in mind,
and must receive “a broader and more liberal construc-
tion than statutes.” # In examining constitutional language,
if “by one mode of interpretation the right must become
shadowy and insubstantial ... and by another mode it will
attain the just end and secure its mani-
fest purpose, it would seem, upon
principles of reasoning, absolutely ir-
resistible, that the latter ought to pre-
vail”. 3 This principle is particularly
applicable where the underlying inten-
tion is to provide a remedy to an ex-
isting situation.®

Expounded in numerous US cases,
the principle has been recognised by
judges in the Commonwealth includ-
ing Britain. The Constitutional Coun-
cil forms the keystone on which the
appointment of vital Commissions
and officials depends, and the legal
provision which creates it must be
construed so as to give it meaning and
efficacy. Having taken away the
President’s unfettered power to make
appointments there can be no con-
struction of the Seventeenth Amend-
ment that deliberately hands back to
him these same powers.

The failure to appoint the tenth
member is reportedly due to a dispute
as to which political parties are en-
titled to participate in the selection.
Apparently there is a misconception
that this selection has to be by con-
sensus. But the relevant constitutional
provision is clear that the decision is
by majority vote. Those entitled to

The Constitutional Council
is a salutary step forward in
the de-politicisation of crucial
public institutions and the
furthering of democracy.
Whatever shortcomings exist
must be rectified in a separate
exercise, with a responsible
evaluation of experience so
far, and public consultation.
In the meanwhile the Coun-
cil, which was created by a
rare consensus in Parliament,
and warmly welcomed by the
people across the political
spectrum, must be made to
function. This is all the more
vital in a pluralist, complex
and conflict-prone society

such as ours.

According to press reports the President, after an un-
successful attempt to obtain, through the Speaker, a nomi-
nation from the smaller parties, has himself unilaterally
appointed members to the Public Service Commission and
the National Police Commission. There does not appear
to have been an official communiqué from the Presiden-
tial Secretariat on this step. Such appointments, if made,
are unconstitutional and misguided. They are also in di-
rect contradiction of the spirit of the Seventeenth Amend-
ment.

An option would have been to seek
a simple constitutional amendment en-
abling the Council to function with
an acceptable number of vacancies.
Parliament would surely have co-op-
erated in passing this expeditiously.
Another would have been for the
President to seek the opinion of the
Supreme Court, as he is empowered
to do under the Article 129(1) of the
Constitution, as to which parties are
entitled to participate in the selection
of the tenth member. Neither of these
steps is necessary in view of the po-
sition taken by CRM, but they would
have had the merit of finding a solu-
tion to the impasse within the bounds
of constitutionality, while preserving
the very basis and purpose of the Sev-
enteenth Amendment.

The Constitutional Council is a
salutary step forward in the de-
politicisation of crucial public insti-
tutions and the furthering of democ-
racy. Whatever shortcomings exist
must be rectified in a separate exer-
cise, with a responsible evaluation of
experience so far, and public consul-
tation. In the meanwhile the Coun-
cil, which was created by a rare con-
sensus in Parliament, and warmly
welcomed by the people across the po-
litical spectrum, must be made to

participate are the members of Par-

liament belonging to political parties or independent groups
other than those to which the Prime Minister or the Leader
of the Opposition belong.

There is also apparently a dispute as to whether the
JVP is entitled to participate. This would appear to de-
pend on the manner in which they came into Parliament,
in this case after the 2004 general election. But in any
event CRM’s position is that these questions cannot hold
up the functioning of the Council.

function. This is all the more vital in
a pluralist, complex and conflict-prone society such as
ours.

23 April 2006

! Opinion of the Justices (1933) 204 NC 806, 172 SE 474, followed in re Advisory
Opinion to the Governor (1944) 223 NC 845, 285 SE2d 567

2 Article 41A(4)

3 Article 41A (5)

4 Carpenter v State (1966) 179 Neb 628, 139 NW 2d 541, 544

S Prigg v Pennsylvania (1842) 41 US (16 Pet.) 539, 10 L.Ed 1060, 1088

¢ Chisholm v Georgia (1793) 2 US (2 Dall.) 419, L.Ed 440, 465
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Open letters written by the Asian Human Rights
Commission regarding the non-functioning of
Sri Lanka’s human rights commission

Re: Escalation of violence and the absence of human
rights monitoring bodies in Sri Lanka

An open letter to His Excellency, the President of Sri Lanka,
Mr. Mahinda Rajapakse and the Secretary General of the United
Nations, Mr. Kofi Annan.

AHRC-OL-008-2006

April 27,2006

His Excellency the Hon. Mr. Mahinda Rajapakse

President Socialist Democratic Republic of Sri Lanka

C/- Office of the President, Temple Trees, 150, Galle Road

Colombo 3, SRILANKA

Mr. Kofi Annan, Secretary-General of the United Nations

UN Headquarters, First Avenue at
46th Street

New York, NY 10017

Your Excellencies,

As the violence has escalated within
the last few days and the lives of many
are affected by the actions of all sides,
the issue that comes to the forefront is
the absence of any human rights moni-
toring mechanisms in Sri Lanka.

The Human Rights Commission of Sri
Lanka (HRC) became defunct with the
expiry of the terms of office of the com-
missioners in early April. Dr. Radhika
Coormaraswamy and other commis-
sioners are now out of office. The ab-
sence of the Constitutional Council to
make the new appointments for the
Commission will ensure that it remains
incapable of functioning. It is not likely
that the Constitutional Council will be
appointed soon, as the government
stands opposed to such appointments.
The excuse used is that the name of a

We also urge the UN Secre-
tary General to intervene
effectively to ensure that the
local human rights monitoring
bodies be appointed urgently
and also to take action to
ensure international human
rights monitoring under the
present circumstances. We
also urge all concerned per-

society organisations to write
to the president and the
Secretary General to address
the issue of human rights
monitoring.

It is not only the Human Rights Commission and that is
absent but also a constitutionally appointed National Police
Commission (NPC). The disciplinary control of the police is
a function of the NPC. The investigation of various com-
plaints, which are numerous even in normal times, and which
are likely to increase enormously with the escalation of the
conflict, need to be investigated in a credible manner if the
violence is to be controlled. However, in the absence of the
NPC the issue of human rights will suffer a great deal. Even
by the admission of high ranking police officers, the disci-
pline within the police force is very low.

The crucial issue is the presence of human rights monitors
to scrutinize the escalating violence in
the country. This means the immediate
appointment of the Human Rights Com-
mission and others, the failure of which
will contribute to the further enhance-
ment of the violence. The present situa-
tion also calls for the international moni-
toring of human rights as it was done
during the last year in Nepal. The Office
of the High Commissioner for Human
Rights-Nepal (OHCHR-NEPAL) con-
tributed to the lessening of violence and
to increasing the capacity of the ordi-
nary folk, not only to live their lives but
also to participate effectively against all
extreme elements that use violence as
their tool.

sons and particularly civil

In a situation where parties to the con-
flict only use the violence of one party as
the excuse for further violence on their
part, it would have an extremely negative
effect if the issue of human rights moni-
toring is not resolved urgently.

member representing the minority par-

ties has not been agreed upon. However, overwhelming legal
opinion has been that this is not an insurmountable impedi-
ment for the appointment of the other members. The Prime
Minister and the opposition leader are reported to have sub-
mitted five names some months ago. The four other mem-
bers are ex-officio members in terms of the offices they hold.

Thus, if the five nominated members are appointed then
there will be nine members out of the ten member council and
the quorum required, according to the Constitution, is only
six. Thus, if the government were not actively obstructing
the appointment of this commission it would be functioning
by now. The members to the Human Rights Commission of
Sri Lanka could then have been appointed and there would
have been at least the presence of the HRC to monitor the
human rights issues arising out of the current escalation of
violence.

The Asian Human Rights Commission
requests the President of Sri Lanka to take
effective action to ensure the appointment of the Human Rights
Commission of Sri Lanka and other Constitutional bodies ca-
pable of intervening at this stage to maintain law and order.

We also urge the UN Secretary General to intervene effec-
tively to ensure that the local human rights monitoring bodies
be appointed urgently and also to take action to ensure inter-
national human rights monitoring under the present circum-
stances.

We also urge all concerned persons and particularly civil
society organisations to write to the president and the Secre-
tary General to address the issue of human rights monitoring.

Thank you.

Yours sincerely,

John Sloan

Programme Officer - Interventions
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Re: Sri Lanka’s Human Rights Commission has ceased
to function - what will you do about it?

AHRC-OL-010-2006

April 28,2006

Asia Pacific Forum of National Human Rights Institutions

Level 8, Piccadilly Tower, 133 Castlereagh Street

Sydney NSW 2000, Australia

This is to bring to your notice that the Human Rights Com-
mission of Sri Lanka, which is your counterpart in that coun-
try, has ceased to function as the time of office of the earlier
commissioners, chaired by Dr. Radhika Coomaraswamy, has
expired and no new commissioners have been appointed.

The power of appointment of the new commissioners is in the
hands of the Constitutional Council which also is not functioning
at the moment as the time of office of the council members
expired in March 2005. It is obviously a political decision not to
appoint the Constitutional Council members who have the power
of selection of the commissioners to many of the vital, indepen-
dent commissions in Sri Lanka, including the HRCSL. The ex-
cuse used is that the name of a member representing the minor-
ity parties has not been agreed upon. However, overwhelming
legal opinion has been that this is not an insurmountable impedi-
ment for the appointment of the other members.

The Prime Minister and the opposition leader are reported
to have submitted five names some months ago. The four
other members are ex-officio members in terms of the of-
fices they hold. Thus, if the five nominated members are ap-
pointed then there will be nine members out of the ten mem-
ber council and the quorum required, according to the Con-
stitution, is only six. Thus, if the government were not ac-
tively obstructing the appointment of this commission it would
be functioning by now. The members to the Human Rights
Commission of Sri Lanka could then have been appointed and
there would have been at least the presence of the HRC to
monitor the human rights issues arising out of the escalation
of violence.

The net result is that the commission is not functioning. Dr.
Coomaraswamy wrote to the President of Sri Lanka about
this matter and the consequences that would follow. Her let-
ter was published in the newspapers in early April. However,
it is very unlikely that this matter will be resolved soon.

Therefore, the human rights monitoring body which was
to function under the principles of the Paris Agreement does
now not exist. Of course it is possible that, like King Gyanendra
of Nepal did, the government may appoint a commission of
their own without following the constitutional process. How-
ever, it must be noted that according to Dr. Coomaraswamy
the funding agencies have informed her that they will not sup-
port any commission that is not appointed in the proper man-
ner.

In the past the Asia Pacific Forum on National Human Rights
Commissions and many global organisations have been talk-
ing a great deal about national institutions for the protection
of human rights. Therefore we are now looking to you, to see
how you will intervene to see that the Human Rights Com-
mission of Sri Lanka will be brought back into existence and
allowed to function.

Thank you.

Yours sincerely
Basil Fernando
Executive Director

SRI LANKA: Government attempts to continue Hu-
man Rights Commission by means other than compli-
ance with 17th Amendment

AHRC-OL-005-2006

April 4, 2006

An open letter to Dr Radhika Coomaraswamy, former chair-
person of the Human Rights Commission of Sri Lanka, Hu-
man Rights Commission of Sri Lanka , No 36, Kynsey Road

Colombo 8, SRILANKA

Dear Dr Coomaraswamy,

The Asian Human Rights Commission (AHRC) has been
following the developments regarding the Human Rights Com-
mission of Sri Lanka (HRC) after its Commissioners’ terms
of office ended on April 3, 2006. We are aware of the inter-
view you gave on this issue, where you pointed out that the
government may find it difficult to defend its position before
UN treaty bodies and international agencies, as well as the
condition of funding agencies to continue their commitments
only if the Commissioners are appointed constitutionally. The
real issue however, is that Sri Lankan citizens are deprived of
the services of a human rights institution that has legal cred-
ibility.

The AHRC is aware that moves are underway to circum-
vent the problems relating to appointments under the 17th
Amendment.

With regard to the Human Rights Commission, these moves
include legal amendments to the HRC Act or the making of
appointments through select committees. Any of these moves
involve bypassing the constitutional process established to
provide credibility for all commissions under the 17th Amend-
ment. While you have repeatedly asked for the enhancement
of the HRC’s powers and position, what seems to be occur-
ring however, is a political maneuver to further undermine the
Commission.

In the case that the former commissioners are reap-
pointed by legal amendments rather than though the con-
stitutional process, we request that these positions not be
accepted, as it will diminish the value of the HRC as well
as the authority of the commissioners themselves. You will
concur that the strength of a commission lies in its inde-
pendence, as well as the perception of its independence.
Appointments by means other than the constitutional pro-
cess will not contribute to such independence, real or per-
ceived.

Given your public statements on the issue of human rights
and the importance of the HRC of Sri Lanka, we are sure you
will continue to assist with the protection and promotion of
human rights in the country by desisting from any coopera-
tion with schemes other than the implementation of the 17th
Amendment.

The seeming difficulties of the appointment of the Consti-
tutional Council are merely artificial and can easily be resolved
by the government. The AHRC requests you and the former
commissioners to appeal to all political parties to ensure the
speedy implementation of the processes enshrined in the 17th
Amendment.

Yours sincerely,

Basil Fernando

Executive Director

Asian Human Rights Commission (AHRC

24

SQUTH AS| A LEGAL REFCRVB AND HIVAN R GHTS



Celebrating victory in Nepal — the Asian Human
Rights Commission congratulates a bold people......

Statements of the AHRC on Nepal

Parliament to meet and usher in crucial period of change
towards democracy and human rights in Nepal

AS-088-2006
April 27, 2006

A Statement by the Asian Human Rights Commission
(AHRC)

The parliament of Nepal will meet tomorrow, April 28, 2006,
for its first meeting since King Gyanendra of Nepal was pres-
sured into re-establishing it as a result of weeks of massive
popular protests in the country. The meeting represents the
dawning of a new era in Nepal, and credit is due to the peoples’
movement that brought it about. How-
ever, the meeting of the parliament is not
an end in itself, nor does it fulfil several
key demands of the peoples’ movement.
The holding of a constituent assembly,
which will be empowered to re-write the
Constitution of Nepal, repeal nefarious
ordinances put in place by the King and
decide on the fate of the monarchy
through an all-inclusive democratic pro-
cess, must be seen as the target towards
which all actors in Nepal must strive.
The end to the conflict that has blighted
the country and the inclusion of all sides
in the democratic process is another
such goal.

The Asian Human Rights Commission
(AHRC) welcomes the unilateral three-
month ceasefire announced by the
Maoist insurgents today as a useful step
in this direction, and hopes that this will
pave the way for a permanent cessation
of hostilities. These are all prerequisites
for the protection and enjoyment of hu-

Deserved celebrations have
been held in the streets of Nepal.
However, as the initial jubilation
passes, some hard questions are
now emerging. The present issue
is that of proper constitutional
arrangements and the develop-
ment of forms of governance
that are capable of battling
Nepal’s long standing problems.
It is at this stage that the
Nepalese people need the
support and understanding of the
global community.

The sort of energy that emerged after the Second World
War as a result of the war’s terrible price is no longer visible
at the international level. This energy needs to be revived
through inspiration resulting from events such as those in the
streets of Nepal during the last few weeks, and in other coun-
tries, such as Ukraine, Lebanon and Georgia, where peaceful
and steadfast democratic movements have given rise to posi-
tive political change in recent times. Through their actions,
the Nepalese people have challenged other societies that live
under brutal authoritarian regimes or are beset by internal
conflicts to bring about change through democratic popular
movements.

As stated above, the people’s movement in Nepal has not
yet seen all of its key demands met. The holding of a con-
stituent assembly still needs to be reached. The times devoted
to the drafting of constitutions are enor-
mously important from the point of view
of the future. They should be treated as
times of particular and paramount im-
portance, in which new rules apply.
These are times in which political imagi-
nation should be enlarged to grasp the
real problems facing the nation and to
create the avenues for their resolution
in the long years to come. Petty quar-
rels can often result in very limited con-
stitutions, which then create obstacles
to the future development of democracy
in a nation and the associated enjoyment
of human rights. It is necessary during
such crucial times to be able to tran-
scend petty considerations and enter into
constitutional dialogues that will enable
the foundation and expansion of rights
and freedoms and firmly ground the re-
sponsibilities of the state.

Under these circumstances, while the
central onus is on the discussions that
will take part in Nepal, these discussions

man rights in the country.

Deserved celebrations have been held in the streets of Nepal.
However, as the initial jubilation passes, some hard questions
are now emerging. The present issue is that of proper consti-
tutional arrangements and the development of forms of gov-
ernance that are capable of battling Nepal’s long standing prob-
lems. It is at this stage that the Nepalese people need the sup-
port and understanding of the global community.

Unfortunately, in the recent past, the ideas of democracy
and human rights have been tarnished through their use as
mantras to disguise actions undertaken as part of anti-terror-
ism or the conflicts in the middle-east. Democracy and the
respect for human rights cannot be imposed in or transplanted
onto a society. They must come as the fruits of non-violent
democratic movements, which are vibrant enough to have
credibility and momentum, as has been seen in Nepal. It is
vital that such movements do not falter before reaching their
goals.

need to also be taking place outside the

country, so that the space for discus-
sion will be enlarged. Ultimately, the people of Nepal must
steer their own future, but when broader spectrums of people
from different parts of the world can also listen to and per-
haps contribute to the local debate, this itself can assist in
transcending some narrower considerations that some groups
may have, notably concerning resolving matters related to the
constitution.

The Asian Human Rights Commission fervently hopes that
the meeting of parliament in Nepal on April 28, 2006 will usher
in a period of energetic and enthusiastic discussion involving
all sectors of people in the country. We also hope that the
international community, in particular the human rights com-
munity, will take part in trying to understand the local debate
and in contributing to it in whatever manner is possible. We
hope that, much as the South African Constitution made a
great contribution to the way in which democratic institu-
tions should develop while balancing vision and fundamental
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realities, the Nepalese constitutional debate will also turn out
to be rich and beneficial both for Nepal and for other societies
around the world

Rekindling the flame of democracy in Nepal
AS-079-2006
April 25, 2006

A Statement by the Asian Human Rights Commission
(AHRC)

The Asian Human Rights Commission (AHRC) joins hands
with the hundreds of thousands of people gathered in the streets
of Nepal who have successfully defeated a coup started on
February 1, 2005 by the despicable monarch, Gyanendra. All
persons detained arbitrarily in the country must now be re-
leased.

The people have forced the king to reinstate parliament.
The decisive choice of the people to have the parliament in-
stead of the monarch to rule them is a reassertion of an earlier
people’s resolution brought into the country’s 1990 Constitu-
tion.

Perhaps this victory may lead to the
ending of monarchy’s role altogether and
the beginning of a republic in Nepal. As
we wait for that, we congratulate and
join in solidarity with the people of the
country who have gathered in the streets
to force Gyanendra to bow down.

Gyanendra’s crime is a grave one. It
is a crime against democracy, which is
the worst that can be committed after a
people have decided collectively in
favour of democracy. This crime against
the collective will of the people calls for

Perhaps this victory may lead
to the ending of monarchy’s
role altogether and the begin-
ning of a republic in Nepal. As
we wait for that, we congratu-
late and join in solidarity with
the people of the country who
have gathered in the streets to
force Gyanendra to bow down.

in the future for the people. All enlightened opinion in the coun-
try and those who support them from outside, including the
UN agencies, must give the highest priority throughout future
developments to ensuring a strong role for the judiciary. This
may require bringing in new blood to the judiciary.

The masses in the street are obviously concerned with the
issue of corruption. In the coming debates for constitutional
safeguards, measures to ensure the prosecution of corrup-
tion in an efficient manner, establishing modes of transpar-
ency and accountability and the right to information, need to
be seriously thought out and entrenched. The defence of the
freedoms of association and the press needs to receive prime
attention.

The people of Nepal want to live without the fear psychosis
that the country’s monarchy has embedded in their psyche.
In order to end this culture of fear, the possibility of the use
of torture, forced disappearance and extra-judicial killings with
impunity should be completely eradicated, through the imple-
mentation of strong safeguards based on international norms
and standards. If these measures are devised with care, fu-
ture generations will be able to safeguard their own democ-
racy through active participation. This
capacity for participation has already
been manifest in the streets of Nepal
during recent weeks.

Above all, it is the poor of Nepal that
should receive consideration with regard
to the future development of the
country’s systems of governance. Par-
ticularly Dalits and members of the low
castes, who have suffered the worst
aspects of repression throughout the
history of Nepal, need to be given a cen-
tral place in the future of the country’s
democracy. Other vulnerable groups,
such as the country’s indigenous people,

punishment. All means need to be utilised
to ensure that never again in the future
of the country will this be repeated. But now it is time to look
to the future. The people’s voice must remain resolute to-
wards all political parties. These parties should also bow to
the will of the people. The people’s will is that Nepal should
remain a democracy.

Perhaps the weeks and the months to come will be the
most decisive in Nepalese history. The lower house of parlia-
ment will reconvene on Friday April 28 Parliament has the
power to call a constituent assembly, which, as a central de-
mand of the people over recent weeks, must be held soon. All
attention must be focussed on developing constitutional
mechanisms that will enable the people’s voice to be heard on
a constant basis. The 1990 Constitution, which is now rein-
stated, is obviously not strong enough to guarantee sustain-
able democracy. It needs to be strengthened through genuine
consultations with the people, who must remain vigilant and
engaged in this process.

Of all the basic institutions of democracy, the judiciary
should be strengthened as a priority so as to ensure that the
people will have easy recourse to courts on matters of viola-
tions of human rights and be able to reassert their rights speedily
through these courts. This means a thorough reform of the
judicial system and process in the country. Often, when demo-
cratic upsurges take place and reforms are undertaken, mat-
ters of justice are given little attention. This creates problems

also need to be brought to the fore.
Nepal’s women and children also need
to be the subjects of special constitutional safeguards for the
future.

It is now time for the members of the international commu-
nity to take a fresh look into the manner in which they involve
themselves, in order to best assist in developing Nepal’s de-
mocracy and the human rights of its people. This occasion
can assist in the development of fresh outlooks at the interna-
tional level concerning such events. Old models of interna-
tional support may not suffice. We call upon all concerned
persons, and particularly the human rights community, to now
begin to engage with the people of Nepal in a more positive
and dynamic manner, in order to ensure that the nation will
blossom forth with the capacity to simultaneously overcome
tyranny and poverty.

NEPAL: World must support people’s aspirations to oust
coup leader and restore democracy

April 24,2006
AS-075-2006
A Statement by the Asian Human Rights Commission

After years of unbearable horrors, the people of Nepal are
once more in the streets as they were in 1990, demanding
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democracy and human rights. The recent offer by coup leader
Gyanendra to allow for a new prime minister to be appointed
is merely an attempt to save his own skin. It is too little, too
late. Meanwhile, he continues to use the security forces, com-
munications blackouts and curfews in a desperate attempt to
cling to power. As he has no compunctions about killing, if
the present situation continues without drastic outside inter-
vention it can be sure that the king will allow the army and
police to attack demonstrators with unprecedented brutality.

The king has no popular domestic support upon which to
rest his throne. It is in fact not the opposition political parties
but the people themselves who are calling for his departure.
The political parties have been forced to listen to the people
and refuse the compromise offered by the king lest they risk
being seen as betraying the people’s aspirations.

The only support that the king has left is from outside.
Ironically, while international leaders have wrung their hands
and expressed dismay at the two weeks of chaos in Nepal,
they have been unwilling to take a stand on the coup itself,
and listen to the true demands of the people. They have failed
from the time that Gyanendra took absolute power in Febru-
ary 2005 to call his act a coup, and name
him as a usurper, a destroyer of democ-
racy and a gross violator of human rights.

In addition, the international commu-
nity has, according to activists within
Nepal, hindered the popular movement
to get rid of the King’s, by making dec-
larations welcoming the King’s public
address made on Friday 21, 2006. The
King’s offer for the Seven Party Alliance
opposition parties to come up with a
prime minister has been resoundingly
rejected by the people of Nepal and the
political parties, despite international
pressure, notably emanating from India,
the US and the EU, for them to accept
the dubious overtures. The international
community must refrain from making
misguided statements and should instead
fully support the popular pro-democracy
movement in Nepal. This movement pre-
sents the only viable solution towards

The king has no popular
domestic support upon which
to rest his throne. It is in fact

not the opposition political
parties but the people them-
selves who are calling for his
departure. The political
parties have been forced to
listen to the people and refuse
the compromise offered by the
king lest they risk being seen
as betraying the people’s
aspirations.

the Nepalese people at this time would be unforgivable. The
damage caused will be irreparable. It especially urges the UN
Secretary General Kofi Annan and the UN High Commissioner
for Human Rights Louise Arbour to call openly for the re-
moval from power of the coup leader, and to support the
appointment of an interim government which through a con-
stitutional assembly will reinstate democratic government in
Nepal. It is much better to act decisively on such occasions
rather than engage in diplomatic niceties, the lack of success
of which are later exposed by the need for rescue operations
as chaos ensues. The AHRC firmly hopes that the UN and
international community will learn the lessons of the past and
act decisively for democracy at this crucial moment.

NEPAL: International community’s response to King
Gyanendra’s address criticised by detained Nepali activ-
ists

FS-008-2006
April 24, 2006

A Forwarded Statement by the Asian Human Rights
Commission (AHRC)

A Statement/Letter by a group of
Nepali activists.

To the Ambassadors

Of the European Union member
states,

The United States, India, China, and
the Representative of the United Nations.

23 April 2006
Duwakot, Bhaktapur District
Excellencies,

We civil society detainees, kept at the
Duwakot Armed Police barrack, believe
that your governments’ welcoming re-
sponse to Friday’s address by King
Gyanendra was based on a
misperception of Nepali political reality

peace, security, development and the
respect for human rights in Nepal.

When after long years of struggle the people of Nepal ob-
tained a parliamentary democracy in 1990 they deserved much
stronger international support. Developed countries and the
United Nations, while very generous with words in support
of democracy, did not do much to help to strengthen the
country’s institutions for democracy and the rule of law. When
the monarch again snatched absolute power, the world did
virtually nothing. Nor have there been any sustained expres-
sions of interest throughout the ruthless suppression of demo-
cratic voices and forces of the last 15 months.

If the world would speak in accordance with the wishes of
the people in the streets in Kathmandu and elsewhere across
the country, the deadlock would be broken within hours and
countless lives saved.

The Asian Human Rights Commission (AHRC) appeals to
the world’s leaders, to all concerned countries and interna-
tional agencies, not to let this opportunity be lost. To betray

and a misreading of the address itself.
Though surely based on the best of in-
tentions, your reaction has needlessly delayed a peaceful tran-
sition in the country at a critical hour, when millions of Nepalis
are on the streets agitating for an immediate return to democ-
racy. This show of people’s solidarity carried out massively
and peacefully all over the country and in Kathmandu Valley,
deserves more respect than has been accorded by the inter-
national community.

While the royal address certainly indicated a step back by
the king, and it might even have been adequate sometime ago,
at the given moment it was grievously misplaced in both tone
and substance. In terms of tone: the king justified his 1 Feb-
ruary 2005 coup d’etat; spoke in favour of the security forces
despite their dubious record; did not acknowledge the need to
engage the Maoist rebels; and ignored the incredible show of
people power on the streets whose essential demand is that
kingship be abolished or made absolutely powerless.

In terms of substance, the king has talked about returning
power that had been given to him for ‘safekeeping’, when
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the fact is that the events of 4 October 2002 and 1 February
2005 represented a naked power grab. Further, the king is
not the custodian of sovereignty, which is naturally inherent
in the people under the constitution of 1990 and it is not up
to him to hand it back to the people.

Most importantly, those who welcome the royal address
seem to believe that the king has unequivocally conceded
sovereignty to the Nepali people. This is not our reading.
Nowhere does ‘sovereign’ or ‘sovereignty’ occur in the
Nepali original, unlike in the translation, apparently provided
by the royal palace, where there is reference to “source of
sovereign authority”. In the Nepali original, the king refers
to “state power remaining with the people” as part of listing
the terms of reference of the government to be formed. This
phrase is included only in passing, and does not amount to
the king conceding sovereignty as residing in the people.

According to two jurists, both framers of the 1990 Con-
stitution, who are included in our Duwakot group, ‘state
power’ does not by any stretch of imagination translate as
‘sovereign authority’. We believe that there is a sleight of
hand involved here, by a royal palace intent on misleading
the embassies. Overall, we conclude that
the king is not prepared to transfer sov-
ereign power.

As things stand, what king
Gyanendra has asked the political par-
ties to do is to set up a government with
‘executive power’ but without legisla-
tive authority. In substance and form,
this government would have the same
authority, under the much-maligned
Article 127 of the Constitution, as given
to governments constituted thrice and
disbanded as many times by the king
between October 2002 and February
2005.

The government would be an execu-
tive at the king’s command, meant to
take responsibility for the excesses

We hope that the international
community will come forward
with immediate recognition of
such a unilateral declaration,

required to prevent Nepal
from sinking into the pit of
one kind of extremism or
another. In such an evolution,
we see no role for king
Gyanendra other than as a
mute spectator.

with you, and to introspect whether king Gyanendra, retain-
ing all the powers as head of state not responsible to a legis-
lature, will allow any forthcoming government to act inde-
pendently. Your attitude seems to be “the king has given this
much, take it and make the best of it”. Unfortunately, nei-
ther the political parties nor we here in Duwakot, are confi-
dent that the royal palace will not intervene in the workings
of the executive to be formed. This would be in line with the
historical record of the royal palace victimizing the people
whenever there has been a move toward genuine democ-
racy.

We ask you, in the hours and days ahead, to be more alert
to royal machinations and to support the political parties as
they challenge the royal palace. For our part, we would hope
that the political parties make a pro-active announcement
and seize the moment. There is a need for such an initiative
in order to prevent anarchy and dangerous collapse of state
structures. For this, the political parties should unilaterally
declare restoration of the Third Parliament and/or announce
a parallel government. Thereafter, they should consult with
the Maoist rebels who have credibly indicated their intention
to enter open politics, and announce elections to an uncon-
ditional constituent assembly. We hope
that the international community will
come forward with immediate recog-
nition of such a unilateral declaration,
required to prevent Nepal from sinking
into the pit of one kind of extremism
or another. In such an evolution, we
see no role for king Gyanendra other
than as a mute spectator.

Please note, Excellencies, that this is
the only path to stability in Nepal which
both the Nepali masses and the inter-
national community want so keenly. The
world community, which has
harboured such enormous goodwill for
the Nepali people and which has been
party to our nation-building and devel-
opment efforts for more than five de-

committed under the royal direct rule.

It would only have the power over day-

to-day administration, without authority to undo the ordi-
nances, appointments, and other actions of the king during
his period of active rule. Because the executive would act
without the backing of a legislature, the king would be the
authority of last resort, retaining the power of dismissing
the sitting prime minister.

Given the royal palace’s record, we know that the gov-
ernment to be formed would be hindered at every step as
the latter seeks to pursue the publicly announced seven-party
roadmap for peace and democracy. Nor would this govern-
ment have the authority ab initio to challenge the army’s
current role and the ongoing militarisation of state and soci-
ety by the royal regime. Further, the royal address seeks to
retain the link of loyalty between the king and the army.
This is a far cry from what is needed: a government that
works on the mandate of the People’s Movement and not
that of the royal palace. In sum, the king’s grudging con-
cession does not address the great issues that cry out for
resolution.

We appeal to your excellencies to also recall the many
times that the royal palace has played the game of deception

cades, must respect the maturity of the
Nepali political discourse which is
speeding the current, exhilarating People’s Movement. Please
also note, Excellencies, the kingship is not indispensable for
the maintenance of Nepali nationhood, and that it should
henceforth remain, if at all, at the cognisance of Nepal’s 26
million citizens.

The latest announcement by the Indian Foreign Secretary,
about respecting the will of the people of Nepal, we believe,
provides a corrective to the error evident in the Indian
government’s initial welcome note. The Indian corrective,
we believe, should be emulated by all other international play-
ers who wish the Nepali people well.

Sincerely,
Signed by:

Mr. Rupak Adhikari, Mr. Anubhav Ajeet, Mr. Bimal Aryal,
Mr. Laxman Prasad Aryal, Mr. Ramesh Bhattarai, Mr. Kanak
Mani Dixit, Dr. Saroj Dhital, Mr. Daman Nath Dhungana,
Mr. Arjun Parajuli, Mr. Bhasker Gautam, Dr. Madhu Ghimire,
Dr. Mahesh Maskey, Dr. Sarad Wanta, Dr. Bidur Osti, Dr.
Bharat Pradhan, Mr. Charan Prasai, Mr. Padma Ratna
Tuladhar, Mr. Malla K. Sunder
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Mourning the loss of a dedicated Human
Rights defender in India

Professor T. V. Eachara Varier, the symbol of perse-
verance and fearlessness passed away..........

The Asian Human Rights Commission (AHRC) notes with
grief the death of Professor T. V. Eachara Varier who passed
away on 13 April 2006. Professor Varier has left the legacy
of a consistent fight of a father to find justice against the
state for the disappearance of his son during the infamous
Emergency in India from 1976 - 77.

Professor Varier is the father of Rajan who was arrested
by the Kerala police and later reported to have disappeared
during the Emergency. Rajan, a student of engineering at
the Regional Engineering College, Kozhikode — Kerala State
was arrested by the local police on 29
February 1976 and was never to be
seen again. It is believed that Rajan
who was arrested on mistaken identity
was taken to Kakkayam Police Camp
in Kerala and was tortured to death.

ist in Kerala and was the

The local police and the state admin-
istration denied the arrest and any role
in Rajan’s disappearance. However,
Professor Varier boldly pursued his
son’s disappearance, which was un-
imaginable during the period since any-
one who challenged the police and the
state administration during the Emer-
gency would risk dire consequences.

The tragedy of the father and the son
reflects the contradictions of the Indian
democracy. Rajan’s death and the
state’s failure to render justice reflects

Professor Varier was also a

symbol of perseverance and

rights issues in India, and
of cases on police torture
in particular. Custodial
violence continues in India
and in many Asian coun-

tries.

the administration for their atrocities during the Emergency
and the case, more known as the ‘Rajan case’ was the
beginning. Professor Varier’s courageous attempt was not
limited to find the truth of his son’s disappearance, but also
of those behind the death and disappearance of various oth-
ers in similar situation during the Emergency.

This also paved way to open up a new and bold discus-
sion on police torture and custodial violence in India. Pro-
fessor Varier later wrote his memoirs, originally in
Malayalam, which was later translated and published in
English, Thai and Nepalese by the AHRC. Professor Varier
was also a known human rights activist in Kerala and was
the symbol of perseverance and fearlessness on human rights
issues in India, and of cases on police
torture in particular. Custodial violence
continues in India and in many Asian
countries.

known human rights activ-

This makes the public debate pio-
neered by Professor Varier relevant in
the Asian context and Rajan case a ref-
erence in similar instances.

fearlessness on human

Driven by tragedy, Professor Varier
proved to be a person absolutely com-
mitted to freedom. His struggle is one
of the many lessons the coming gen-
erations of Indians need to learn if In-
dia trails to its destiny as a democracy.

The heroic struggle of this father
needs to be celebrated for pointing to
the direction in which the true freedom
of India rests. It is the fundamental ref-

many unfinished tasks in India. The

continuous failure of the justice system of India to deal with
the utter brutality of the Indian police that ruined the life of
this family continues to ruin many others.

Mr. Pulikodan Narayanan, a former Sub-Inspector who
was later promoted to the rank of Deputy Superintendent,
the police officer who was responsible for Rajan’s disap-
pearance is still alive and the state has failed to compel him
to reveal the details to the persevering father who contin-
ued to demand for the facts which lead to his son’s disap-
pearance.

The inability to develop democratic control over the polic-
ing system in India remains the greatest challenge to be
resolved by the Indian democracy.

The inquiry, and later the case, filed by Professor Varier
eventually resulted in the resignation of the then Home Min-
ister. The case was decided implicating the state police and

ormation of the India’s police and its
judiciary to be capable of holding the
police accountable before justice.

The AHRC considers itself to be privileged to have asso-
ciated with Professor Varier to translate and publish his work,
thereby spreading the message of Professor Varier to the
world community.

To quote Professor Varier from the Memories of a Fa-
ther:

It was an odyssey from then on, begging for the alms of
human awareness and compassion ... The hunters are con-
tinuing the hunt. The victims are begging for life with folded
hands ...

The struggle against such brutalities had to begin with
Kakkayam Camp after the Emergency. I should not leave
the new generation to that wooden bench .....”
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Report of the Special Rapporteur on Extrajudicial,
summary or arbitrary executions, Philip Alston - MISSION
TO SRI LANKA (28 November to 6 December 2005)

CIVIL AND POLITICAL RIGHTS, INCLUDING THE
QUESTION OF DISAPPEARANCESAND SUMMARY EX-
ECUTIONS — Extrajudicial, summary or arbitrary executions

COMMISSION ON HUMAN RIGHTS - Sixty-second session,
Item 11 (b) of the provisional agenda

GE.06-12116 (E) 130406

Summary

The Special Rapporteur visited Sri Lanka from 28 November to
6 December 2005, at a time when the Ceasefire Agreement (CFA)
of February 2002 between the Government and the rebel Libera-
tion Tigers of Tamil Eelam (LTTE) was under unprecedented stress.
Extrajudicial executions are a singularly important element in the
exacerbation of the conflict. Many Tamil and Muslim civilians
have been killed primarily because they
have sought to exercise their freedoms
of expression, movement, association,
and participation in ways that are not sup-
portive of one or other of the factions
fighting the Government. And many oth-
ers have been killed in retaliation or be-
cause they are deemed to be “sympa-
thizers”.

Almost none of these extrajudicial ex-
ecutions has been effectively investigated.
Police and military investigations into the
killing of Tamils or the broader range of
deaths in custody have too often been
poorly handled and remarkably few con-
victions have resulted. On the rebel side,
the LTTE regularly issues unconvincing
denials of responsibility for various kill-
ings but fails to denounce any of those
which suit their purposes.

The “Karuna group”, who split from
the LTTE in the Eastern Province in
March 2004, have killed and terrorized

The report concludes by
arguing that human rights
must be made central both to
the peace process and the
general system of gover-
nance. At present they do not
receive the attention they
warrant from any of the
parties concerned. Itsug-
gests that the struggle for
hearts and minds in Sri Lanka
will be won by those who
demonstrate that their actions
as well as their vision for the
future are solidly grounded in
human rights.

officers guilty of torture.

The report concludes by arguing that human rights must be
made central both to the peace process and the general system of
governance. At present they do not receive the attention they
warrant from any of the parties concerned. It suggests that the
struggle for hearts and minds in Sri Lanka will be won by those
who demonstrate that their actions as well as their vision for the
future are solidly grounded in human rights.

The principal recommendations include: (a) the need for a wide-
ranging human rights agreement, including an effective interna-
tional human rights monitoring mechanism; (b) the importance of
all parties respecting common article 3 of the Geneva Conven-
tions; (c) renewed Government renunciation of collaboration with
the Karuna group; (d) arrangements to compensate the families of
all non combatants killed in the conflict; (e)
the effective police investigation of all extra-
judicial killings; (f) a programme to train all
police reservists in criminal detection and in-
vestigation; (g) a programme to recruit Tamil
and Tamil-speaking police officers, especially
to work in the North and East; (h) the imme-
diate appointment of the members of the Na-
tional Police Commission, and confirmation
of its key role in promoting and disciplining
police officers; (i) ratification of the Rome
Statute of the ICC; (j) the need for the LTTE
to adopt concrete steps to demonstrate that it
is serious about human rights, including is-
suing unequivocal denunciations of killings
attributed to it but for which it denies respon-
sibility; (k) a commitment by the LTTE to
refrain from human rights violations and to
eschew collaboration with armed civilian
proxies; (1) an enhancement of the SLMM’s
human rights work, pending a more com-
prehensive human rights monitoring initiative;
and (m) a human rights-based dialogue with
the Tamil diaspora to be initiated by the Gov-

LTTE cadres and suspected supporters.

Its efforts have succeeded in weakening

the latter’s grip in the area. The Government insists that the group
is an internal problem for the LTTE, while the latter now portray
the Karuna group as a paramilitary formation acting in collusion
with the Government which the Government is obligated to dis-
arm under the CFA. Both positions are oversimplifications and
neither is conducive to bringing an end to the conflict.

Because of the complexity of the situation and the role accorded
to the LTTE under the CFA the report places particular emphasis
on the need to spell out the applicable international legal framework
governing the conduct of the various parties.

The report also examines the problem of deaths in police cus-
tody, the causes of which include: (a) the inadequate training of
police in criminal investigation work; (b) the widespread use of
torture to extract confessions from suspects; and (c) the failure to
impose effective disciplinary and criminal sanctions against police

ernments of all United Nations Member States
in which there is a significant diaspora.

Extracts from the Report......................

PART III. DEATHS IN CUSTODY AND IMPUNITY

A. Introduction

50.  Significant levels of police brutality and impunity were
reported to me by a wide range of sources. The underlying causes
are not difficult to discern. In the course of more than
three decades of civil strife and violence, the police force has been
transformed into a counter insurgency force. More than two
thirds of today’s police officers belong to the “reserve” rather than
the regular force and most of these have never received significant
training in criminal detection and investigation.! One government
official told me bluntly, “Police officers holding positions today
were recruited as manpower - they do not do or know how to do
police work.”” To make matters worse, police operations during
the armed conflict were subject to “emergency” legislation that
permitted prolonged detention without habeas corpus, the admis-
sion into evidence of confessions which would be inadmissible
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under the ordinary law of evidence, and the disposal of the bodies
of persons killed by the armed forces or the police without a for-
mal inquest. It is regrettable that many of these provisions are
now back in force in emergency regulations promulgated since
the assassination of Foreign Minister Kadirgamar.> Today, too
many police officers are accustomed to “investigating” by forc-
ibly extracting confessions and to operating without meaningful
disciplinary procedures or judicial review.

51. The lessening of tensions following the February 2002
ceasefire provided an ideal opportunity to transform the police
force and introduce effective accountability measures. This has
happened to some extent. In 2002 the Constitution was amended
to establish an independent National Police Commission (NPC)
with power over police discipline and a mandate to respond to
public complaints. The NPC and the Human Rights Commission
(HRC) have undertaken promising initiatives - but their efforts will
be thwarted without political support and adequate resources. The
other half of the problem is the broader deficiency of the Sri Lankan
system of criminal justice. Progress requires transforming the
culture and practices of police, prosecutors, and the judiciary. This
is a daunting but not a hopeless task - these institutions have func-
tioning bureaucracies with no small number of sophisticated and
well intentioned officials.

52. In Sri Lanka no single sweeping re-
form will transform the system of justice;
instead, many relatively small problems
must be solved. Such incremental reforms
will be achievable only once their neces-
sity is recognized. Today most Sri Lankans
- in and out of Government - are compla-
cent about the criminal justice system.
Reform will require the recognition of un-
comfortable truths. A single-digit convic-
tion rate is unacceptable. And the convic-
tion of only a handful of government of-
ficers implicated in the killing of Tamils is
atravesty that has deeply corrosive effects.
Recording confessions extracted with tor-
ture bears no relation to criminal investiga-
tion. An ineffective justice system creates
a climate of public opinion conducive to
condoning police torture and the summary
execution of suspects. If these principles
are recognized, and if the current sense of
complacency is replaced with a sense of
urgency, Sri Lankans face no insuperable
obstacles to expeditiously establishing an
effective system of democratic policing and
criminal justice.*

B. Deaths in police custody

53. The police are now engaged in sum-

The other main cause of
deaths in police custody is
torture.® (Deaths are an
inevitable side-effect of the
widespread use of torture.)’
Government officials were
generally candid in recogniz-
ing that torture is widespread.
While some officials said that
the problem’s magnitude had
been exaggerated, they did
not dispute that in Sri Lanka’s
police stations physical mis-
treatment is frequently used
to extract confessions from
suspects, sometimes resulting
in death. However, this
recognition of torture’s preva-
lence was often accompanied
by a complacent and funda-
mentally tolerant attitude.

tions that emerges demands a systematic official response that
brings those responsible to justice and discourages future viola-
tions.

54. The other main cause of deaths in police custody is torture.®
(Deaths are an inevitable side-effect of the widespread use of tor-
ture.)” Government officials were generally candid in recognizing
that torture is widespread. While some officials said that the
problem’s magnitude had been exaggerated, they did not dispute
that in Sri Lanka’s police stations physical mistreatment is fre-
quently used to extract confessions from suspects, sometimes
resulting in death. However, this recognition of torture’s preva-
lence was often accompanied by a complacent and fundamentally
tolerant attitude. One high-ranking official acknowledged to me
that torture was widespread and problematic but then proceeded
to note that while he could understand why police tortured “in the
line of duty”, he felt it was completely inexcusable for police to
torture in pursuit of private ends. This casual acceptance of tor-
ture is highly problematic. It also downplays the systemic nature
of the problem. There is a nationwide pattern of custodial torture
in Sri Lanka, and the Government has a legal responsibility to take
measures to bring that pattern to an end. The vast majority of
custodial deaths in Sri Lanka are caused not by rogue police but by
ordinary officers taking part in an estab-
lished routine. It is essential that govern-
ment officials accept that disrupting this pat-
tern of custodial torture is a necessary step
not only in ensuring the human rights of
those arrested but of retaining public trust
and confidence.

55. Reforms to prevent deaths in cus-
tody must take account of the systemic
causes. Those include, in particular, the lack
of regular police training given to many of-
ficers, the credibility still accorded to co-
erced confessions, the preference for de-
livering instant “justice” given the weak in-
vestigative capacities and proclivities of the
police, and the near complete failure to pros-
ecute or even discipline police who commit
serious human rights violations.?

56. The lack of investigative capacity is
due to a lack of police training and resources,
ineffective forensics, and an unwillingness
to ensure the security of witnesses. The
Judicial Medical Officers (JMOs) who carry
out most autopsies typically lack the requi-
site vehicles, equipment and specialized train-
ing. The range of obstacles to a prompt
and effective examination means that too
much evidence simply bleeds out onto the
floor. Investigations are also impeded by
the lack of effective witness protection. This

mary executions, which is an immensely
troubling development. Reports, unchal-
lenged by the Government, show that from November 2004 to
October 2005 the police shot at least 22 criminal suspects after
taking them into custody. Itis alleged that the use of force became
necessary when, after having been arrested, presumably searched,
and (in most cases) handcuffed by the police, the suspects at-
tempted either to escape or to attack the officers. In all cases the
shooting was fatal, and in none was a police officer injured. The
Government confirmed that in none of these cases had an internal
police inquiry been opened. The reason proffered was that no
complaints had been received.’ The pattern of summary execu-

makes witnesses especially reluctant to pro-

vide evidence on crimes committed by po-
lice officers, and led several interlocutors to joke that it would be
better to be a victim than a witness. Inadequate investigations
result in evidence insufficient to sustain a conviction. Various po-
lice and forensic training programmes have been supported through
development assistance initiatives. In the absence of any detailed
evaluations, my impression is that they have been worthwhile but
regrettably limited in scope.

57. The frequent failure to prosecute police accused of respon-
sibility for deaths in custody is due partly to deficiencies in internal
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investigation. Complaints about police misconduct are received
by the Inspector General of Police (IGP), who selects either the
Special Investigations Unit (SIU) or the Criminal Investigation
Department (CID) to carry out an internal investigation. Internal
investigations into serious incidents typically last from two to four
years, and it seems likely that by no means all such complaints are
investigated at all. When grave misconduct, such as torture or
murder, has been alleged, the investigation is generally conducted
by CID. The primary role of CID is assisting local police, and for
it to also conduct internal investigations undermines both their ac-
tual effectiveness and outside perceptions of impartiality. Reform
is needed, and it may be hoped that this can be spearheaded by a
strong National Police Commission.’

58. Cases that are referred to the Attorney-General seldom lead
to convictions. This is partly due to the lack of evidence gathered,
and partly to a judiciary that moves cases along slowly, sometimes
tolerating years of delay preceding verdicts. One government of-
ficial suggested that the judiciary was so overloaded that judges
would seize on any plausible excuse to allow a postponement and
cut the caseload. He pointed out that if indictments reliably re-
sulted in interdiction, as the law requires, police officers and other
government officials would be less likely to seek dilatory adjourn-
ments. I regret that [ did not have the op-
portunity to meet with judges, but I note
the widespread perception that the courts
manage cases inefficiently. Prosecutors
must also share the blame for the low con-
viction rates. The Attorney-General
has become increasingly active in prosecut-
ing police torture cases, and he informed
me that there have been 64 indictments, 2
convictions, and 2 or 3 acquittals (most
cases are pending). Time will tell whether
this is the beginning of accountability or a
further exercise in shadow boxing. '

C. The corrosive effects of impunity

59. The failure to effectively prosecute
government violence is a deeply-felt prob-
lem in Sri Lanka. The paucity of cases in
which a government official - such as a
soldier or police officer - has been convicted
for the killing of a Tamil is an example. Few
of my interlocutors could name any such
case, with the exception of Krishanthy, in
which six soldiers and a policeman were

The HRC has been acting as
an independent oversight body
for complaints concerning
police conduct since 1997.'¢
Its mandate is to investigate
and respond to violations of
fundamental rights under the
Constitution and human rights
under international law, includ-
ing the right to life. It can
receive complaints, and its
investigations are facilitated
by statutory powers to, for
instance, pay unannounced
visits to police stations and
other places of detention.

tigation led to insufficient evidence for conviction; judicial bias or
corruption produced acquittals; the complexity of the case forced
the prosecution to rely on novel legal theories. 1 do not have the
information available to form a judgement, but the bottom line
remains that this is a deeply unsatisfactory outcome and one which
isall too consistent with fears of impunity for those who kill Tamils.'®

D. Independent oversight bodies

62. The shortcomings of law enforcement and the justice sys-
tem clearly require reforms of the relevant institutions. But inde-
pendent bodies can play an important role in driving the reform
process. While both the National Police Commission and the Hu-
man Rights Commission) have made valuable contributions, they
lack resources and, even more importantly, political support.

63. The HRC has been acting as an independent oversight body
for complaints concerning police conduct since 1997.1 Its man-
date is to investigate and respond to violations of fundamental rights
under the Constitution and human rights under international law,
including the right to life. It can receive complaints, and its inves-
tigations are facilitated by statutory powers to, for instance, pay
unannounced visits to police stations and other places of deten-
tion. It has exercised its mandate with re-
gard to torture cases, and is currently con-
ducting an inquiry into the police shooting
of criminal suspects. While the Commis-
sion lacks the power to impose remedial
and preventative measures, it is empow-
ered to recommend prosecutions and to
refer cases to the courts. While it has the
potential to play a crucial role, it lacks the
necessary resources. Thus, for instance,
it does not have enough vehicles to respond
to all major mistreatment complaints by vis-
iting detention places.

64. The NPC was established in 2001
by the Seventeenth Amendment to the Con-
stitution. While it has a mandate to con-
duct independent investigations'” and ef-
fective disciplinary procedures for police
misconduct, its long-term effectiveness is
threatened by the lack of a strong constitu-
ency supporting its independence. At one
level this is unremarkable, given that many
interlocutors reported a long history in Sri
Lanka of politicians influencing appoint-

convicted.!" The cause of this impunity is
unclear. The result, however, is clear: many
people doubt that their lives will be protected by the rule of law.

60. The State’s failure to convict anyone for the Bindunuwewa
massacre is an example of this impunity: on 25 October 2000, 27
Tamil men were beaten, cut, and trampled to death by a mob while
they were in custody and “protected” by roughly 60 police offic-
ers, but not a single private person or public official has been
convicted. I had previously corresponded with the Government
concerning this case'? and, during my visit, I met with the moth-
ers of Bindunuwewa victims, a survivor, and an attorney for the
families.

61. That there was both State and individual criminal responsi-
bility is undeniable, and supported by multiple government reports. '
However, not a single person has been convicted of any crime
related to the events at Bindunuwewa.!* [ was offered various
explanations for this failure of justice: an inadequate police inves-

ments, transfers and promotions of police.
Thus, vesting administrative powers over
the police in an independent body promised to replace patronage
and politics with professionalism. While most members of civil
society and Government that [ talked with had favourable impres-
sions of the NPC’s efforts thus far, some also feared that, in strug-
gling to insulate the police from politics, it would fall victim to
politics itself.'®

65. The gap between theory and practice is illustrated by a turf
war that played out over much of 2005. In March the NPC pro-
vided the IGP with a list of 106 officers to be interdicted (sus-
pended), pursuant to the Establishment Code, due to their indict-
ments for torture. | received varying accounts of the subsequent
events from persons inside and outside of Government. Some
insisted that no one had yet been interdicted; others that some had
been interdicted but only after a delay of many months. Accord-
ing to the IGP, he did not move immediately because of the need to
double-check the list provided by the NPC against his own files to
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avoid any errors. He reported to me that he found a few such
errors and then proceeded to interdict the remaining officers. To
have interdicted the officers based solely on the NPC’s list would,
he insisted, have compromised the due process rights of the offic-
ers. But this reflects a fundamental misunderstanding of the insti-
tutional structure set up by the Seventeenth Amendment. The IGP
was given a purely consultative role subordinate to the NPC’s
power to discipline officers; while the NPC may well make mis-
takes, those are its responsibility.!” Unless the NPC’s indepen-
dence is ensured in practice, its great potential will remain unreal-
ized.

IV. SECURING FOR THE FUTURE THE SUCCESSES OF
TODAY

66.  The attention paid to the significant violations of the right
to life that are being perpetrated in Sri Lanka today should not
distract from what has been achieved. During the JVP insurgencies
of 1971 and 1989 and earlier phases of the conflict with the LTTE,
tens of thousands of persons disappeared or were killed in military
operations. The important commitment of both the Government
and the LTTE to a cessation of hostilities and a peace process
should not be overlooked. Since the ceasefire was signed, the
total number of killings related to the con-
flict has remained in the hundreds. Progress
has been achieved not only in relation to the
conflict but also in relation to ordinary po-
licing. Institutional cultures accepting of
extrajudicial executions, disappearances and
torture are being changed for the better.

67. Even while the pace of change has
sometimes been slow and half-hearted, it
would be truly tragic if the mass violations
of the past were reprised.

68. With that in mind, I was very dis-
turbed to receive reports during my visit
which appeared to indicate a re-emergence
of the pattern of enforced and involuntary
disappearances that has so wracked Sri
Lanka in the past. During my visit to the
east, [ received complaints of Tamil youths
being picked up by white vans (allegedly

It is often asserted that there
is a tension between peace-
making and the threat of
prosecution. However true
that may be in some situa-
tions, the two interests are
complementary in Sri Lanka.
The jurisdiction of the Inter-
national Criminal Court
extends only to crimes com-
mitted after the country’s
ratification has taken effect
and cannot be retroactive.

in Mandaitivu, Allaipiddy and Mankumban. These efforts are vital,
and their results should be made widely accessible to the public. A
lasting peace founded on respect for human rights will be very
difficult to achieve if the crimes of history remain hidden in ar-
chives and mass graves.

70. It is often asserted that there is a tension between peace-
making and the threat of prosecution. However true that may be
in some situations, the two interests are complementary in Sri
Lanka. The jurisdiction of the International Criminal Court ex-
tends only to crimes committed after the country’s ratification has
taken effect and cannot be retroactive. In the current situation of
relative calm, ratification would work to deter a return to the mas-
sive violations of the past, thereby helping to consolidate the gains
of the ceasefire and the place of human rights in the peace pro-
cess. Both parties have committed the kind of massive, serious
violations of international criminal law that might well have led to
prosecution had the Rome Statute then been in force. In the cur-
rent situation, ratification would provide a measure of confidence
to all that such violations will never be committed again.?’

V. RECOMMENDATIONS?

Strengthening the ceasefire and respect
for human rights and humanitarian law

71. At the time of writing, the Govern-
ment and LTTE had agreed to talks on
strengthening the implementation of the
CFA in late February 2006. Issues relating
to extrajudicial executions are fundamental
to the recent erosion of the ceasefire and
the threats to the credibility of its monitor-
ing mechanisms. The recommendations
below should be squarely addressed in the
talks:

(a) The Government and LTTE should
complement the CFA with a wide ranging
human rights agreement, as discussed dur-
ing their earlier rounds of talks in 2003. An
effective international human rights moni-
toring mechanism should be established with
powers to document and investigate abuses,

with involvement by the security forces),

and of two Tamil men from the east ab-

ducted from a trishaw shortly after being released by the police in
Colombo and later turning up dead. During the month of Decem-
ber, the Human Rights Commission of Sri Lanka received 16 com-
plaints of disappearances from the north of the country. I am
seeking further information on these cases and will pursue them
with the relevant authorities, but I flag them here as an alarming
warning that the escalating security situation could trigger a rever-
sion to abusive practices of the past. I urge the Government to
respond to these cases promptly and effectively and ensure that all
the necessary safeguards with respect to detention are fully ob-
served.

69. It is true that only knowledge can prevent history from
repeating itself. Efforts to document past violations are critical for
the future. While the Government has established several com-
missions of inquiry into disappearances, much work remains to
be done in both documentation and publicity. I spoke with a re-
searcher at the Human Rights Commission who has been compil-
ing a comprehensive database of disappearances, and I also spoke
with staff of the North-East Secretariat on Human Rights who
have been documenting the disappearances that occurred in 1990

to report to the relevant authorities, and to
work closely with other agencies involved
in human rights at all levels;

(b) The Government needs to take the various steps outlined
below immediately in order to comply with its existing human
rights obligations;

(c) The LTTE, in compliance with its professed commitment to
human rights, and in response to the international community’s
requirement that all non-State actors respect the Universal Decla-
ration of Human Rights, must take a range of concrete steps to
demonstrate that it is serious about human rights. These are out-
lined below;

(d) All parties to the conflict, including the Government, the
LTTE and the Karuna group, must comply with their legal obliga-
tions under common article 3 of the Geneva Conventions of 12
August 1949 and customary international humanitarian law. In
particular, humanitarian law requires respect in the conduct of
hostilities for the distinction between civilians and combatants. The
killing of anyone not taking an active part in hostilities (regardless
of civilian status) is prohibited.
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72.  In any revision of the CFA, the monitoring role of the
SLMM should be de-linked from the role of facilitating the peace
process. As a more immediate measure, steps should be taken to
strengthen the SLMM’s work, including:

(a) More sustained follow-up to killings with a view to identifying
the party and persons responsible;

(b) The prompt and accessible publication, within necessary lim-
its, of complaints received and of the results of investigations;

(c) The establishment of a protocol to better protect witness iden-
tities;

(d) The designation of a senior human rights officer in each SLMM
field office and a senior focal point in headquarters.

73.  The Government should invite the Office of the High
Commissioner for Human Rights to expand its field presence in
Sri Lanka to enable it to provide technical support and assistance
to the Human Rights Commission, SLMM and other United Na-
tions agencies, pending the creation of a broader monitoring mecha-
nism.

The Government

74. The Government should publicly reit-
erate its renunciation of any form of col-
laboration with the Karuna group, and should
demonstrably take action to discipline mili-
tary officers who breach this rule.

which it denies responsibility.

75. The Government is requested to pro-
vide an analysis of who gets compensation
and under what circumstances and to put
in place a revised set of arrangements in-
tended to ensure fair and equitable access
to compensation for the families of non-
combatants subjected to extrajudicial execu-
tion. Existing arrangements are uneven at
best, and non existent at worst.

Police

76. The CFA must not be used as a pre-
text for failures to investigate killings. The
Government should unambiguously instruct
the police to investigate all killings vigorously
and, wherever possible, to apprehend sus-
pects.

77. A programme is urgently needed to
provide essential training in criminal detec-
tion and investigation to all police reservists.

78. A police force which can only com-
municate very poorly in the Tamil language
will be hard pressed to win the confidence
and trust of the general public. The Gov-
ernment should adopt a programme of fi-

The LTTE should unequivo-
cally denounce and condemn
any killing attributed to it for

Mere denials are neither
adequate nor convincing. The
LTTE should refrain from
violating human rights, includ-
ing those of non LT TE-affili-
ated Tamil civilians. This
includes in particular respect

for the rights to freedom of

with others, family life, and
democratic participation,

Human Rights charter.

81. The Government should publicly confirm that it will insist
upon respect for the Constitution’s allocation of powers between
the NPC and the IGP. Accordingly, the IGP should play only a
consultative role in the NPC’s exercise of its “powers of promo-
tion, transfer, disciplinary control and dismissal”.**

82. The Government should provide the NPC with the resources
required to enable it to effectively exercise its investigative and
disciplinary powers.

The ICC Statute

83. The Government should ratify the Rome Statute of the ICC
without reservation or declaration. Members of the Sri Lanka
Army and LTTE fighters should be made aware of the rules of
individual criminal responsibility and be trained in the provisions of
international criminal law.

Liberation Tigers of Tamil Eelam

84. The LTTE should unequivocally denounce and condemn
any killing attributed to it for which it de-
nies responsibility. Mere denials are nei-
ther adequate nor convincing.

85.The LTTE should refrain from vio-
lating human rights, including those of non
LTTE-affiliated Tamil civilians. This in-
cludes in particular respect for the rights
to freedom of expression, peaceful assem-
bly, freedom of association with others,
family life, and democratic participation,
including the right to vote. The LTTE
should specifically affirm that it will abide
by the North-East Secretariat on Human
Rights charter.

86. The LTTE should refrain from pro-
viding arms, training and encouragement
to groups such as the “People’s Army”
civilian proxies and self-defence organiza-
tions.

expression, peaceful assem-

The international community

bly, freedom of association

87. The human rights capacity of the
United Nations Country Team should be
expanded immediately, pending the cre-
ation of a broader monitoring mechanism.

including the right to vote.
The LTTE should specifically
affirm that it will abide by the

North-East Secretariat on

88.Concerned Member States, particu-
larly the Donor Co-Chairs and contribut-
ing countries to SLMM, should provide
political, human and financial resources for
expanded human rights monitoring by
SLMM or another international mecha-
nism.

nancial and other incentives to recruit Tamil
and Tamil speaking police officers, especially
to work in the north and east.??

79. The Government and the LTTE should initiate and regularize
contact between the government police and the policing forces
that operate in LTTE-controlled areas with a view to minimizing
the CFA’s adverse effects on crime control.

National Police Commission?

80. The members of the National Police Commission should be
promptly appointed.

89. The Governments of all United Na-
tions Member States in which there is a significant Tamil diaspora
should enter into serious dialogue with those communities in light
of the findings in this report. The diaspora has a responsibility to
use its considerable political and financial influence and funding to
promote and to insist upon respect for human rights.

Follow-up

90. A follow-up to this report by the Special Rapporteur will
evaluate all measures taken to implement these recommendations.
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Speakers, (L to R) Saliya Edirisinghe, attorney-at-law, Victor Ivan, Editor, Ravaya, Susil Siriwardena, Chairman, Awadhi Lanka,
Chitral Perera, Secretary, Janasansadaya, C. Weliamuna, attorney-at-law, Rohan Edrisinha, Director, Centre for Policy Alternatives
at a press conference on the Bypassing of the 17th Amendment to Sri Lanka’s Constitution hosted by Janasansadaya (People’s
Forum) Panadura, together with the Asian Human Rights Commission (AHRC), Hong Kong.
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